
Note:  Anyone wishing to speak at any Planning Commission meeting is encouraged to do so.  If you wish to speak, 
please rise and, after you have been recognized by the Chair, give your name and complete address for the record.  
You will then be allowed to speak.  Please note that the public testimony may be limited by the Chair and normally is 
not allowed after the Public Hearing is closed. 

 

  
  
 
In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting, please 
contact the Community Development office at 541-488-5305 (TTY phone is 1-800-735-2900).  Notification 48 hours prior to the 
meeting will enable the City to make reasonable arrangements to ensure accessibility to the meeting (28 CFR 35.102-35.104 
ADA Title 1).   
 

ASHLAND PLANNING COMMISSION 
REGULAR MEETING 

JULY 13, 2010 
AGENDA 

 
 

I. CALL TO ORDER:   7:00 PM, Civic Center Council Chambers, 1175 E. Main Street 
 
 
II. ANNOUNCEMENTS 
 
 
III. CONSENT AGENDA 

A. Approval of Minutes 
  1.   June 8, 2010 Planning Commission Minutes 
  2.   June 22, 2010 Special Meeting Minutes 
 

 
IV. PUBLIC FORUM 
 
 
V. TYPE II PUBLIC HEARINGS  

A. PLANNING ACTION: #2010-00582 
SUBJECT PROPERTY: 1405 Tolman Creek Road  
APPLICANT: Malibar Group, LLC 
DESCRIPTION: A request for a Boundary Line Adjustment and a Variance to allow a lot wider than it 
is deep for the vacant property located at 1405 Tolman Creek Road. COMPREHENSIVE PLAN 
DESIGNATION: Single Family Residential; ZONING: R-1-7.5; ASSESSOR’S MAP #: 39 1E 23 BA; 
TAX LOT: 308 and 501 

 
 

VI. OTHER BUSINESS  
A. Approval of Findings for PA-2009-01244, 1644 Ashland Street 
 
B. Discussion of changes to the Planning Commission Rules of Conduct 

 
C. Planning Commission Liaison to TSP Technical Advisory Committee  

 
 
VII. ADJOURNMENT   
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ASHLAND PLANNING COMMISSION 

REGULAR MEETING 
MINUTES 

June 8, 2010 
 

CALL TO ORDER 
Chair Pam Marsh called the meeting to order at 7:00 p.m. in the Civic Center Council Chambers, 1175 East Main Street.  
 

Commissioners Present:  Staff Present: 
Larry Blake  
Michael Dawkins 
Dave Dotterrer 
Pam Marsh 
Debbie Miller  
Melanie Mindlin 
Mike Morris 
John Rinaldi, Jr. 

 Bill Molnar, Community Development Director 
Derek Severson, Associate Planner 
Brandon Goldman, Senior Planner 
Amy Gunter, Assistant Planner 
Richard Appicello, City Attorney 
April Lucas, Administrative Assistant 
 

 
Absent Members:  Council Liaison: 
None  Eric Navickas, absent 

 
ANNOUNCEMENTS 
Community Development Director Bill Molnar noted on June 15, 2010 the City Council will accept testimony on RPS, and the 
Croman Mill Plan implementation ordinances are also on the agenda.  
 
CONSENT AGENDA 
A. Approval of Minutes 
         1.  May 11, 2010 Planning Commission Minutes 
         2.  May 28, 2010 Study Session Minutes 
 
Commissioners Morris/Dawkins m/s to approve the May 11, 2010 and May 28, 2010 minutes. Voice Vote: all AYES. 
Motion Passed 8-0. 
 
B. Approval of Findings for PA-2009-00726, 720 Grandview Drive Appeal 
 
Ex Parte Contact 
No ex parte contact was reported by any of the commissioners.  
 
Commissioners Dotterrer/Blake m/s to approve the Findings for Planning Action #2009-00726, Appeal of 720 
Grandview Drive. Voice Vote: all AYES. Motion passed 8-0. 
 
PUBLIC FORUM 
No one came forward to speak. 
 
TYPE II PUBLIC HEARINGS 
A. PLANNING ACTION: #2009-01244  

SUBJECT PROPERTY: 1644 Ashland Street 
APPLICANT: Goodman Networks, Inc. for AT&T Wireless, LLC 
DESCRIPTION: A request for Site Review approval and a Conditional Use Permit to install rooftop wireless 
communications facilities on the existing Ashland Street Cinema building located at 1644 Ashland Street, and 
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associated ground mounted equipment. The installation consists of 12 architecturally-integrated panel antennas. 
The application includes a request for an Administrative Variance from Site Design and Use Standards required 
landscape buffer. The subject property is located within the Detail Site Review Zone and the Ashland Boulevard 
Corridor, and the existing building is also subject to Additional Standards for Large Scale Projects. 
COMPREHENSIVE PLAN DESIGNATION: Commercial; ZONING: C-1; ASSESSOR’S MAP #: 39 1E 15 AB; TAX 
LOT: 6800.  

 
Declaration of Ex Parte Contact 
Commissioner Blake stated he conducted a walking tour. No ex parte contact was reported by any of the commissioners.  
 
Commissioner Marsh stated a request has been submitted to reopen the record pursuant to ORS 197.763(6)(c). She 
explained if they do this, the public record will be reopened for seven days until 4:30 p.m. on June 16th and deliberations on 
this action will be postponed to June 22, 2010. Marsh stated the Commission needs to also decide whether to include in the 
record the additional materials that were received after the close of the initial public comment period.  
 
Associate Planner Derek Severson clarified written requests to reopen the record were submitted by the applicant as well as 
two parties who had previously provided testimony.  
 
Comment was made expressing concern about repeated requests to reopen the record. City Attorney Richard Appicello 
clarified if they reopen the record, the scope of materials submitted will be limited to new information and responses to 
materials already in the record. He stated he understands this to be a one-time request; however, they may need to address 
this further if staff receives additional requests to reopen the record.  
 
Commissioner Dotterrer/Miller m/s to reopen the record until 4:30 p.m. on June 16, 2010; to continue this item to the 
June 22, 2010 Special Meeting; and to allow the submission of additional material that has been received since the 
record was closed. Voice Vote: all AYES. Motion passed 8-0. 
 
TYPE III PUBLIC HEARINGS 
A. PLANNING ACTION: #2010-00560  

SUBJECT PROPERTY: FEMA Regulated Floodplains Citywide 
APPLICANT: City of Ashland 
DESCRIPTION: A request to amend the Flood Insurance Rate Maps and Chapter 18.62 (Physical & 
Environmental Constraints) of the Ashland Land Use Ordinance to provide consistency with Chapter 15.10 
(Flood Damage Prevention Regulations) of the Ashland Municipal Code and federal regulations regarding 
building within the 100 year floodplain. 

Commissioner Marsh read aloud the public hearing procedures for land use hearings.  
 
Staff Report 
Senior Planner Brandon Goldman and Assistant Planner Amy Gunter provided a presentation on the FEMA Floodplain map 
modernization. Mr. Goldman explained FEMA has created new maps for the entire country and the application before the 
Commission is to adopt these maps and the associated land use code amendments. He noted this item recently came before 
the Commission at a Study Session and he briefly reviewed the public outreach activities staff has conducted to get this 
information out to citizens.  
 
Ms. Gunter reviewed how the current FEMA maps and proposed updated maps were created, and how these maps impact 
the City. She stated the current flood insurance rate maps were adopted in 1981 and were created using largely aerial 
photography and data from 1929. She explained when Ashland adopted these maps the City became part of the National 
Flood Insurance Program, and because the City has done more to protect our floodplains than what is required by FEMA, the 
citizens of Ashland receive a 15% reduction on flood insurance rates. Ms. Gunter explained data from 1988 was used to 
create the new digital maps and the new maps also incorporate computer modeling. She stated this project was started a 
number of years ago, but is just now coming to Jackson County, and stated the new maps will be easier for citizens to access 
because they will be in digital format instead of just paper copies.  
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Ms. Gunter provided information on the map amendment process and explained how citizens can go through a process 
through FEMA to have the maps amended. She noted since 1994, nine property owners have received amendments to the 
FEMA maps and clarified these amendments are still valid.  
 
Ms. Gunter stated these map modifications will mostly affect insurance, which is why public outreach has been so important. 
She stated following this map adoption, property owner insurance rates will change; however, citizens have the ability to lock 
in their rates up until these maps are adopted. Ms. Gunter stated the City is anticipating September as the effective date and 
encouraged citizens to lock in their insurance rates before the new maps go into effect.  
 
Mr. Goldman explained as part of this endeavor there are a number of land use modifications to AMC 18.62. He stated 
definitions will be added which will make the City’s code consistent with the statewide model code. In addition, he stated this 
application includes amendments to the building code and he reviewed those briefly for the Commission.  
 
Mr. Goldman clarified if the City chooses to not adopt these maps, we will lose our ability to participate in the National Flood 
Insurance Program and citizens would likely see a significant increase to their insurance rates. He also clarified that only 
property owners can request modifications to the FEMA maps; however, prior letters of map amendments will stay in effect.  
 
Public Testimony 
Greg Williams/744 Helman St/Shared his concerns regarding the flooding potential for Nevada Street. He explained when 
Nevada St. was washed out in the 1974 flood, the City installed a new culvert and tried to change the direction of the stream in 
the middle of the crossing. Mr. Williams stated during the 1997 flood this culvert did exactly what they were worried it would 
do, and it backed up and essentially made a lake. He stated he believes a study was done that identifies this as an insufficient 
crossing and stated if the City were to build a crossing that is up to speed, this floodplain would be reduced and less of his 
property would be included in the floodplain.  
 
Advice from Legal Counsel & Staff 
Comment was made asking what they can do to address Mr. William’s concern. Community Development Director Bill Molnar 
stated there is a study that talks about replacing/resizing culverts in the City. He stated he is not sure if this project is included 
in the City’s Capital Improvements Plan and stated he will bring this to the attention of the Public Works Director. He added if 
the City were to pursue this, they could replace the culvert and amend the FEMA maps at the same time, so the burden would 
not fall on the property owner. Comment was made recommending Mr. William’s letter and concerns be forwarded to the City 
Council as part of the record.  
 
Commissioner Marsh closed the public hearing and the record at 7:45 p.m. 
 
Deliberations & Decision 
Commissioners Dotterrer/Rinaldi m/s to recommend to the City Council the adoption of proposed digital FIRMs and 
supporting code amendments. DISCUSSION: Commissioner Morris shared his concerns regarding the inaccuracy of the 
maps and the costs involved with obtaining map amendments, and stated he cannot support the adoption of the maps for 
these reasons. Commissioner Miller stated she shares Morris’ concerns. Ms. Gunter clarified FEMA did indicate that the City 
could do their own flood insurance study and that they would amend the maps based on that information; however it would be 
a significant cost to the City to survey the entire community. Roll Call Vote: Commissioners Rinaldi, Mindlin, Dotterrer, 
Blake and Marsh, YES. Commissioners Dawkins, Morris and Miller, NO. Motion passed 5-3. 
 
Staff noted this action is currently scheduled to go before the City Council on July 20, 2010. Commissioner Marsh commented 
on the public outreach and encouraged staff to consider sending out an additional notice to affected property owners that 
explains the insurance changes in plain language. Additional suggestions were made for staff to consider calling local realtors 
and title companies to spread the word, and to hang notices on the doors of affected properties. 
 
ADJOURNMENT 
Meeting adjourned at 8:00 p.m. 
 
Respectfully submitted, April Lucas, Administrative Assistant 
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ASHLAND PLANNING COMMISSION 

SPECIAL MEETING 
MINUTES 

June 22, 2010 
 

CALL TO ORDER 
Chair Pam Marsh called the meeting to order at 7:00 p.m. in the Civic Center Council Chambers, 1175 East Main Street.  
 

Commissioners Present:  Staff Present: 
Larry Blake 
Michael Dawkins 
Dave Dotterrer 
Pam Marsh 
Debbie Miller  
Melanie Mindlin 
Mike Morris 
John Rinaldi, Jr. 

 Bill Molnar, Community Development Director 
Derek Severson, Associate Planner 
Richard Appicello, City Attorney 
April Lucas, Administrative Assistant 
 

   
Absent Members:  Council Liaison: 
None  Eric Navickas, absent 

 
ANNOUNCEMENTS 
Commissioner Marsh announced the vacancy on the Planning Commission and encouraged interested citizens to submit 
applications to the Mayor’s office. 
 
Community Development Director Bill Molnar requested the commissioners inform staff if they have summer travel plans and 
stated there is a possibility the July Study Session will be canceled.  
 
PUBLIC FORUM 
No one came forward to speak. 
 
UNFINISHED BUSINESS 
A. PLANNING ACTION: #2009-01244  

SUBJECT PROPERTY: 1644 Ashland Street 
APPLICANT: Goodman Networks, Inc. for AT&T Wireless, LLC 
DESCRIPTION: A request for Site Review approval and a Conditional Use Permit to install rooftop wireless 
communications facilities on the existing Ashland Street Cinema building located at 1644 Ashland Street, and 
associated ground mounted equipment. The installation consists of 12 architecturally-integrated panel antennas. 
The application includes a request for an Administrative Variance from Site Design and Use Standards required 
landscape buffer. The subject property is located within the Detail Site Review Zone and the Ashland Boulevard 
Corridor, and the existing building is also subject to Additional Standards for Large Scale Projects. 
COMPREHENSIVE PLAN DESIGNATION: Commercial; ZONING: C-1; ASSESSOR’S MAP #: 39 1E 15 AB; TAX 
LOT: 6800.  

 
Declaration of Ex Parte Contact 
Commission Rinaldi stated he performed a site visit. Commissioner Mindlin stated she performed a drive by site visit. No ex 
parte contact was reported by any of the commissioners.  
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Staff Report 
Associate Planner Derek Severson noted a significant amount of testimony was submitted into the record following the 
Commission’s last meeting and stated the primary concerns were focused on: health impacts, economic impacts, collocation, 
and the lease agreement. Mr. Severson explained the Telecommunications Act of 1996 prohibits the Commission from basing 
their decision on potential health effects or health concerns; and in terms of the economic impact issues, he stated the 
Commission must determine whether these impacts can be separated from the concerns about health impacts. Regarding 
collocation, Mr. Severson clarified the Municipal Code states, “Where possible, the use of existing WFC sites for new 
installations shall be encouraged. Collocation of new facilities on existing facilities shall be the preferred option.” He noted the 
Applicant’s have submitted additional information addressing the feasibility of collocation elsewhere and they are asserting the 
other potential locations would not meet their service objectives. Lastly in terms of the lease, Mr. Severson stated staff is 
recommending a condition be added that requires a revised lease be drafted that more clearly demonstrates that collocation is 
not precluded. Mr. Severson stated the Commission must determine whether they have adequate information to make a 
decision and whether the information provided adequately addresses he approval criteria to their satisfaction (while 
considering the limitations imposed by Federal regulations). Mr. Severson stated in staff’s view, the materials provided are 
sufficient for the Commission to make a finding for approval.  
 
City Attorney Richard Appicello noted this is a quasi-judicial proceeding and the Commission’s decision must be based on the 
approval criteria and supported by information in the record. He noted they are prohibited from applying the radio frequency 
emission health concerns in their decision even though there was a lot of testimony submitted about this; and stated in his 
opinion, it will be difficult to separate the economic issues from the health concerns. Mr. Appicello provided a brief explanation 
of how the City Council has interpreted the livability standard in the conditional use criteria and stated it is not a “no adverse 
impact” criterion, but rather a comparison between what is being proposed and the target use of the zone.  
 
Questions of Legal Counsel & Staff 
The Commission asked questions on a number of elements; the following is a summary of the questions and answers that 
were given: 
 
• What does the Comprehensive Plan envision for this area?  

Mr. Severson answered permitted uses within the C1 district, developed to .35 FAR.  
 
• In the Applicant’s pre-application report staff identified concerns regarding the building’s height and visual impacts, is this 

still a concern for staff?  
Mr. Severson clarified at the pre-application stage the Applicant’s were proposing six false chimneys to house the cell 
antennas, and stated staff does not have these same concerns with the current proposal.  

 
• How does this application impact parking? 

Mr. Severson clarified the Applicant’s prepared an independent parking analysis and it was their determination that 
because the equipment will be placed at the rear of the building and will not take up any required parking, it will not affect 
parking on the site.  
 

• Why is this application a conditional use rather than an outright permitted use? 
Mr. Severson clarified there is a table in 18.62 that identifies which uses need conditional use permits and this is one of 
those uses. Commissioner Marsh noted she had a copy of the table and passed it around for the commissioners to look 
at.  
 

• The codes states “collocation shall be encouraged”, does Legal have a definition for “encouraged”? 
Mr. Appicello clarified this type of language is usually seen in comprehensive plan policies and is not typical for land use 
code. He added because of the language used, this standard is fairly week.  
 

• How should the Commission handle the varying information contained in the multiple submissions from the Applicant? 
Mr. Appicello stated the Commission must consider all of the information in the record and noted the earlier submissions 
may not have been complete which is why additional information was added by the Applicant.  
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• Does the criterion regarding material adverse impacts only apply to the property at hand or all of the surrounding 
properties? 
Mr. Appicello stated he this criterion extends to the notice area as well.  
 

• To what degree is the landscape screen critical?  
Mr. Severson clarified the Applicant’s are requesting a variance to the landscape requirement and they assert by not 
providing the landscape buffer they are able to mimic the development pattern that is already in place, it allows them to 
preserve fire access, and the existing landscaping mitigates their request. Mr. Severson added the proposed ground 
structure would not be visible from the right of way, and noted the property located behind the structure is a commercial 
use.  

 
Commissioner Dawkins stated he is struggling with this because based on what the City Attorney is saying, they have no room 
to vote anything but “Yes”. He voiced his frustrations with not being able to look at the economic impacts caused by perceived 
danger, and stated he agrees with these concerns. He stated he cannot vote ethically on this and then Commissioner 
Dawkins recused himself from the hearing.  
 
Deliberations & Decision 
Commissioner Marsh explained that what they do is largely prescribed by the Oregon land use laws and clarified further by 
city regulations. She stated sometimes the hardest part is understanding exactly what the standards or criteria are and in this 
case the issue that most people want to talk about (potential health impacts) has been taken off the table by the Federal 
government and they cannot discuss it. Marsh stated what remains are three major decision points: 1) does the application 
meet the development standards for wireless communication facilities, 2) does it meet the criteria for a site and design 
application that includes an administrative variance for landscaping, and 3) does it meet the criteria for a conditional use 
permit. Marsh recommended they proceed with their discussion in this order and that they begin their deliberations with the 
development standards and the collocation element. 
 
Development Standards/Collocation 
Mr. Severson clarified there is an approval criteria that states where possible, collocation should be considered; however the 
Applicant’s have provided a refinement to their earlier materials that details why collocation would not meet their objectives.  
 
Commissioner Miller stated she is not convinced that collocation with the Holiday Inn Express is not an option and based on 
the Applicant’s submittals she does not think they have really looked at this. Commissioner Mindlin commented that initially 
the Applicant’s stated the cinema site was preferable, and as the noose tightened they changed their stance to this being the 
only location feasible. Commissioner Dotterrer stated initially he was uncomfortable as well with the changing input, but based 
on legal’s advice, they have to look at the totality of the Applicant’s materials and believes they have addressed the collocation 
adequately. Commissioner Marsh agreed. She stated the original submittal was weak, but it was added to over time, and in 
the end she was persuaded by the most recent information that came in. She noted she was particularly persuaded by the 
statement from AT&T representatives that the Ashland Cinema location will provide full access to the SOU campus both 
indoors and out, and she believes this access for the students is an important function.  
 
Commissioner Blake stated the criterion language in 18.72.180.C.2 is so weak, it really ties the hands of the Planning 
Commission. Marsh stated the collocation language is largely for site and design issues, so it puts the emphasis on them to 
look at the site and design factors and ameliorate any adverse visual impacts.  
 
Commissioner Mindlin stated like Dawkins, she also feels biased and can’t in good consciousness participate because of her 
beliefs about the environmental impacts. Commissioner Mindlin recused herself from the hearing and left the room. 
 
Site Design & Use Standards/Landscaping Variance 
Commissioner Blake stated he does not believe the current design mitigates the visual impacts and believes this will make the 
building more imposing than it needs to be and will block views of the mountains. Mr. Severson stated in looking at the plans 
he believes the parapets are for screening and the antennas appear to be located in the penthouse portion. He added he is 
not an engineer and cannot speak to whether there is an engineering function to the parapets. Marsh clarified without the 
additional parapets, there would just be a very tall Ashland Cinema sign to hide the antennas.    
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Commissioner Blake stated he is bothered by the Applicant’s request for a landscaping waiver. Commissioner Dotterrer stated 
he views this administrative variance as very minor and he is okay with this. He added there are a lot of other important issues 
here and believes they should allow the variance in this case. Marsh concurred and Rinaldi agreed as well.  
 
Conditional Use Permit 
Commissioner Marsh noted there has been legal guidance given on the interpretation of conditional use permits in terms of 
the targeted use and the impacts of the use being proposed. 
 
Commissioner Miller expressed her concerns with the economic impact this proposal will have on the surrounding businesses. 
Rinaldi agreed and cited the testimony they received from numerous individuals who testified they would be forced to close 
their business due to the lack of patronage. He added customers also testified that they would no longer visit these 
businesses. He stated regardless of why people feel this way, he believes this meets the definition of economic impact. Marsh 
stated this is a very slippery slope and while it would be very unfortunate if people no longer visit this shopping center, she 
does not believe they should base their decision on how people feel rather than the criteria. Miller noted the criterion that 
states “other factors found to be relevant by the hearing authority for the review of the proposed use” and questioned why they 
cannot put economic impact into this as a factor. She stated people have testified that they are not going to frequent those 
businesses and does not know why they cannot consider this. Mr. Appicello clarified there is a list of types of impacts on 
livability and “other factors found to be relevant” would typically be similar impacts to the ones that are listed. He stated the 
standard does not ask if there is going to be an adverse impact, it asks whether the impact is greater than the target use of the 
zone. He added this means the Commission needs to compare the proposed use to everything else that is permitted in a C1 
zone. Dotterrer agreed with Marsh about the issue of separating economic impacts from the environmental impacts. He stated 
the two are connected and believes they are getting away from the criteria that they are suppose to be looking at. He added if 
they have a problem with the criteria, the law should be rewritten. The City Attorney was asked for his advice regarding 
separating the environmental and health concerns as the reason behind the economic impact. Mr. Appicello commented that 
given the federal statute, he would not recommend attempting to separate the reason for the economic impact from the radio 
frequency concerns.  
 
Commissioner Blake commented that they will likely see future requests like this down the road and recommended the City 
Council take another look at the impacts and possibly strengthen the approval criteria language. 
 
Commissioner Dotterrer/Morris m/s to approve Planning Action #2009-01244, including the request for an 
administrative variance to the Site Design & Use Standards, and add the additional conditions proposed by staff. 
DISCUSSION: Commissioner Blake stated he does not think the two raised parapets mitigate the visual impacts and stated 
he would be in favor of a condition that eliminates those from the application. Blake offered this as a friendly amendment. 
Commissioners Dotterrer and Morris accepted the amendment with the clarification “so long as the removal does not 
compromise the screening or engineering of the structure.” Miller voiced her objections to the motion and stated she 
does not believe the collocation issue has been satisfactorily addressed. Marsh commented that we are a cell-centric culture 
and have become dependent on this technology for basic communication. She stated these issues are going to proliferate and 
as technology changes we are going to have to look at how we want these sited. Roll Call Vote: Commissioners Blake, 
Dotterrer, Morris, Rinaldi and Marsh, YES. Commissioner Miller, NO. Motion passed 5-1. 
 
Commissioner Marsh noted the Findings for this action will come back at their next meeting and warned the commissioners 
about ex parte contact. It was noted that an appeal of this decision is very likely and Mr. Appicello clarified if appealed, there 
will not be a de novo hearing before the City Council. He added it will not be the same kind of hearing that happened before 
the Planning Commission and stated he can provide further details when the Findings come back to them.  
 
ADJOURNMENT 
Meeting adjourned at 8:33 p.m. 
 
Respectfully submitted, 
April Lucas, Administrative Assistant 
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 BEFORE THE PLANNING COMMISSION 
 CITY OF ASHLAND, JACKSON COUNTY, OREGON 

July 13, 2010 
 
IN THE MATTER OF A REQUEST FOR A CONDITIONAL USE   ) 
PERMIT AND SITE REVIEW APPROVAL TO INSTALL    ) 
ROOFTOP WIRELESS COMMUNICATION FACILITIES (WCF)  ) 
ON THE EXISTING ASHLAND STREET CINEMA BUILDING  ) FINDINGS OF FACT 
LOCATED AT 1644 ASHLAND STREET, JACKSON COUNTY  ) CONCLUSIONS OF LAW 
OREGON AND ASSOCIATED GROUND-MOUNTED WCF    ) AND ORDER 
ACCESSORY EQUIPMENT; THE WCF INSTALLATION CONSISTS) 
OF 12 ARCHITECTURALLY INTEGRATED PANEL ANTENNAS.  ) 
THIS PLANNING ACTION ALSO INCLUDES A REQUEST FOR   ) 
AN ADMINISTRATIVE VARIANCE TO THE SITE DESIGN AND  ) 
USE STANDARDS’ REQUIRED LANDSCAPE BUFFER FOR THE  ) 
GROUND-MOUNTED WCF EQUIPMENT.  [PA #2009-01244]   ) 
APPLICANTS: Goodman Networks, Inc. for AT&T Wireless, LLC   ) 
________________________________________________________ 
 

I. NATURE OF PROCEEDINGS 
 

This matter comes before the Planning Commission for the City of Ashland for a Type II 
Conditional Use Hearing.  The Planning Action includes associated applications for a 
Conditional Use Permit and Site Review approval to install rooftop wireless communications 
facilities on the existing Ashland Street Cinema building located at 1644 Ashland Street, 
Ashland, Oregon and to construct an associated ground-mounted accessory equipment structure.  
The WCF installation consists of 12 architecturally-integrated panel antennas.  The Planning 
Action includes a request for an Administrative Variance from the Site Design and Use 
Standards’ required landscape buffer for the ground-mounted accessory equipment structure.   

A pre-application conference was held on May 13, 2009.   Pursuant to AMC 18.72.180 B.10 the 
applicant conducted public meetings to discuss the application with neighbors in July and 
September 2009.  The application was filed by the applicant with the Planning Department on 
September 22, 2009.  The original application was deemed incomplete on October 13, 2009.   
Additional information was submitted by the applicant in March 2010.  The Application was 
deemed complete on April 18, 2010.   Notification of the public hearing before the Planning 
Commission on May 11, 2010, was mailed pursuant to Chapter 18, Ashland Land Use Ordinance 
to area property owners and affected public agencies.   Notice of the May 11, 2010, hearing was 
also published in the Ashland Daily Tidings.   
 
On May 11, 2010, the Planning Commission conducted a public hearing and received into the 
record oral and written testimony and evidence, including the staff report and file.   During the 
hearing an opponent requested that the record be held open for seven days to submit additional 
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written testimony, argument and evidence.   At that time, the applicant’s representative indicated 
that they did not wish to request an additional seven days for the submittal of final written 
argument.  The record was left open until 4:30 pm on May 19, 2010.  Deliberations for the action 
were continued to the next regular meeting of the Commission on June 8, 2010.  Additional 
materials were submitted by the applicants and opponents during the time the record was open.  
 
On May 26th, the applicants filed a written request asking that the Planning Commission reopen 
the record for the presentation of additional evidence and written arguments in response to 
additional evidence presented after the close of the public hearing pursuant to ORS 197.763(6)(c) 
and 197.763(7).   While this request was made to specifically reopen the record for seven days 
from May 26, 2010 to June 1, 2010 because the ORS authority to reopen the record lies with the 
Planning Commission and because the reopening of the record allows new submittals from any 
person in response to new evidence since the close of the May 11, 2010 hearing, the request was 
considered at the June 8th meeting of the Planning Commission.  Two members of the public 
who had previously submitted written comments also made similar written requests for the 
record to be reopened pursuant to ORS 197.763(6)(c) and 197.763(7).    At the June 8th meeting, 
the Planning Commission announced that while the hearing remained closed, the record would 
be re-opened for seven days to allow for written submittals responding to new evidence 
submitted since the May 11th hearing was closed, and deliberations on the application were 
continued until a special meeting to be held on June 22, 2010.   At this time, the Commission 
also admitted approximately twenty e-mails and written submittals that had been received 
between the close of the record and its re-opening.  Additional materials were then submitted by 
the applicant and by opponents during the period the record was re-opened.  Arguments 
regarding whether the record should have been re-opened are addressed below under preliminary 
matters.   
 
On June 22, 2010, the Planning Commission considered the whole record, including the 
testimony, argument and evidence submitted by the opponents and the applicants while the 
record was reopened, as well as the staff report, memoranda and advice from staff and counsel.  
Early in the deliberations two Planning Commissioners recused themselves for personal bias and 
prejudgment.  The Commissioners indicating that they could not make the decision on the 
application based on the applicable law as applied to the facts in the record, citing specifically 
the environmental and health issues concerning radio frequency emissions.  The Commissioners 
left the hearing room after their recusal.  The remaining Planning Commissioners deliberated and 
approved the application for Conditional Use Permit, Site Review Approval and Administrative 
Variance to install a rooftop wireless communications facilities and an associated ground-mounted 
equipment structure subject to conditions pertaining to the appropriate development of the site.   On 
July 13, 2010, the Planning Commission approved and the Commission chair signed the 
Findings of Fact, Conclusions of Law, and Order.  
 
 Based upon the evidence in the record, the Planning Commission makes the following findings 
of fact and conclusions of law: 

II. PRELIMINARY MATTERS 
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At the May 11, 2010 Planning Commission meeting, the opponents of PA #2009-01244 asked 
that the record remain open for seven days for the submittal of additional written comments.  A 
large volume of additional written testimony was received from opponents.  The applicant also 
submitted two pages of materials on May 19, 2010.  On May 19, 2010 at 4:30p.m., the record 
was closed.  On May 26, 2010 the applicants filed a written request asking that the Planning 
Commission reopen the record for the presentation of additional evidence in response to 
additional evidence presented after the close of the public hearing.  The request, contrary to the 
earlier statement of the ATT representative at the hearing, also reserved the right to submit final 
written argument after the close of the record.  (Argument was never submitted but the request 
did serve to extend the 120- day clock by seven days by operation of statute).   On June 8, 2010, 
Colin Swales sent an email to Planning Staff including, among other things, a specific request: 
 

…I would like to formally request per ORS 197.763 (6)(C) that the public themselves are 
also given the full “opportunity to respond to new evidence submitted during the period 
the record was left open.”  

 
Also on June 8, 2010 an email from Art Bullock requested an extension of time to rebut the 
evidence submitted by the applicant re alternative sites during the period the record was open. 
   
ORS 197.763(6)(c)  and ORS 197.763(7) provide: 
 

c)  If the hearings authority leaves the record open for additional written 
evidence, arguments or testimony, the record shall be left open for at least 
seven days. Any participant may file a written request with the local 
government for an opportunity to respond to new evidence submitted during 
the period the record was left open. If such a request is filed, the hearings 
authority shall reopen the record pursuant to subsection (7) of this section. 
(emphasis added) 

 
7)  When a local governing body, planning commission, hearings body or 

hearings officer reopens a record to admit new evidence, arguments or 
testimony, any person may raise new issues which relate to the new evidence, 
arguments, testimony or criteria for decision-making which apply to the 
matter at issue. 

 
City staff did not act on the request, believing that the Planning Commission should properly be 
the body to consider the matter.  On June 8, 2010 the Commission considered the mandatory 
language of the statute “the hearings authority shall reopen the record” and determined that the   
requests from participants to reopen the record to respond to evidence submitted after the  
hearing closed on May 11, 2010 should be granted.   
 
The Planning Commission reopened the record until 4:30 p.m. on June 16, 2010 and continued 
deliberations to June 22, 2010.  Pursuant to ORS 197.763(7) any person could raise new issues 
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relating to the evidence submitted during the period of time the record was open after the hearing 
closed on May 11, 2010.  The Applicants submitted additional materials on June 15, 2010 and 
Opponents also submitted a large volume of materials. Approximately twenty items from 
opponents (e-mails and written submittals) were entered into the record by the Planning 
Commission on June 8, 2010 despite the fact they were received subsequent to the close of the 
record and prior to its reopening.  Included in these materials are requests to reject re-opening the 
record by opponents Bullock and Swales. 
 
The Commission expressly finds and determines that the request by the Applicant to re-open the 
record was not untimely as it came before deliberations on the matter by the Planning 
Commission.  The statute contemplates that a participant like the applicant in this case, might 
find evidence submitted while the record is open to be sufficiently “new” to request an 
opportunity to respond.  There is no requirement that the evidence sought to be addressed be an 
entirely new idea or fact, only new in the sense that it had not been previously in the record.   
Given the volume of material submitted by opponents, the request from the applicants should not 
have been unexpected.  There is no requirement that the “new” evidence be identified with 
“sufficient specificity” as was suggested by opponent Swales.  Finally, the fact that opponents 
Bullock and Swales both requested the opportunity to submit additional evidence on behalf of 
opponents to respond to applicants after hearing submissions leveled the playing field.  The 
reopening submission by applicant better identified the evidence it sought to respond to than did 
the submissions by opponents.  However, the statue lacks any real limitation on the submissions 
(i.e. only that they “relate” to the new evidence), accordingly, the Commission finds and 
determines that it was not error to follow the mandatory language of the statute and re-open the 
record, nor was it error to accept into the record all the materials submitted by the applicant and 
opponents during the period the record was open.   The Planning Commission believes that a full 
and fair opportunity to present evidence to the hearing body, for and against the application, is 
consistent with due process.  Artificially truncating the record at a point that one side, or the 
other, feels is advantageous to their position is not consistent with due process.   

III. FINDINGS OF FACT 

1)      The Nature of Proceedings set forth above is true and correct and are incorporated 
herein by this reference. 

2)      The subject of Planning Action  2009-01244 is real property located within the City 
of Ashland (“City”), and described in the County Tax Assessor’s maps as Tax lot #6800 of 
Map 39 1E 15 AB) (the “Subject Property”).  The street address of the Property is 1644 
Ashland Street, Ashland, Oregon, 97520.  
 
3) The subject property is located on the south side of Ashland Street, between Walker 
Avenue and Lit Way, and is commonly known as the Ashland Shopping Center.  The property is 
irregularly shaped, with an area of approximately 5.91 acres, and fronts on both Ashland Street 
and Siskiyou Boulevard.  The property is visually depicted in the record as follows: 
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4) The property is zoned Commercial (C-1) and is developed as a retail center and contains 
four large buildings and the associated parking and paving for circulation, with a variety of 
established businesses including a movie theater, restaurants, personal/social services, and retail 
uses.  
 
5) Properties to the north, south and west fall within the C-1 commercial district.  East of the 
subject property is an R-1-7.5 single family residential zoning district.  Immediately to the west 
of the subject property is the Pines Trailer Court, which, despite its commercial zoning, has long 
been established as a residential use.   The subject property is located within the Detail Site 
Review Zone and the Ashland Boulevard Corridor, and the existing building is also subject to 
Additional Standards for Large Scale Projects. 
 
6) Because it is largely developed, the property is generally devoid of natural features with the 
exception of some parking lot landscaping and established trees at the perimeter of the site.  The 
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property slopes downward to the north with a slope of five to six percent, with an approximate 
elevation loss of 42 feet over the approximately 750 feet between Siskiyou Boulevard to Ashland 
Street. 
 

IV. FINDINGS APPLYING APPLICABLE CODE CRITERIA 
 
1) The Planning Commission finds and determines that the relevant approval criteria are 
found in or referenced in ALUO Section 18.32 C-1 Commercial Zoning District, Section 18.72 
Site Design and Use Standards (including variance), and Section 18.104, Conditional Use 
Permits.  The Planning Commission further finds that in addition to the basic Site Review 
standards, the subject property is located within the Detail Site Review Zone and the Ashland 
Boulevard Corridor, and the existing building is subject to Additional Standards for Large Scale 
Projects, although the building itself was constructed prior to the current standards being put into 
place.   
 
2) The Planning Commission finds that it has received all information necessary to make a 
decision based on the Staff Report, public hearing testimony, the exhibits and evidence received, as 
well as the record as a whole. 
 
3)  The Planning Commission findings specifically incorporate herein the findings in 
support of the application submitted by the Applicant in the Planning File, including the 
applicant’s written responses and supplemental information, said documents made a part hereof 
by this reference.  The Planning Commission findings also incorporate the Staff Report and all 
staff memoranda and addenda, said documents made a part hereof by this reference.  (In the 
event of conflict between the Planning Commission findings and other findings, including the 
applicant’s findings, the Planning Commission findings control).   
 
4) The Planning Commission finds and determines based on the whole record, that Planning 
Action [2009-01244], a proposal for a Conditional Use Permit and Site Review approval to install 
rooftop wireless communications facilities consisting of 12 architecturally-integrated panel 
antennas on the existing Ashland Street Cinema building located at 1644 Ashland Street, and to 
construct an associated ground-mounted accessory equipment structure at the rear of the building 
meets all applicable criteria for Site Review approval as described in Chapter 18.72 and all 
applicable criteria for Conditional Use Permit approval as described in Chapter 18.104.  Further the 
Commission finds and determines based on the whole record, that the criteria for the requested 
Administrative Variance to the Site Design and Use Standards described in AMC 18.72.090 are 
fully met.  The proposal complies with Development Standards for Wireless Communications 
Facilities described in AMC 18.72.180.  These finding is supported by the detailed findings set forth 
herein, as well as all incorporated findings and documents and by competent substantial evidence in 
the whole record.  
 
5) AMC 18.32 lists the permitted uses, special permitted uses and conditional uses in the 
Commercial zone.  AMC 18.31.030.J. specifically lists as a conditional use “Wireless 
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Communication Facilities not permitted outright and authorized pursuant to Section 18.72.180”.  
The Planning Commission finds and determines that within the Commercial (C-1) zoning 
district, wireless communication facilities (WCF) to be installed on an existing structure are 
subject to a Conditional Use Permit approval and to the design standards found in AMC 
18.72.180.C 
 
6) The criteria for a Conditional Use Permit are described in Chapter 18.104.050 as follows:  

 
A conditional use permit shall be granted if the approval authority finds that the proposed 
use conforms, or can be made to conform through the imposition of conditions, with the 
following approval criteria.   
 

A. That the use would be in conformance with all standards within the zoning 
district in which the use is proposed to be located, and in conformance with 
relevant Comprehensive plan policies that are not implemented by any City, 
State, or Federal law or program.   

B. That adequate capacity of City facilities for water, sewer, paved access to and 
through the development, electricity, urban storm drainage, and adequate 
transportation can and will be provided to the subject property. 

C. That the conditional use will have no greater adverse material effect on the 
livability of the impact area when compared to the development of the 
subject lot with the target use of the zone. When evaluating the effect of the 
proposed use on the impact area, the following factors of livability of the 
impact area shall be considered in relation to the target use of the zone:   
1. Similarity in scale, bulk, and coverage.   
2. Generation of traffic and effects on surrounding streets. Increases in 

pedestrian, bicycle, and mass transit use are considered beneficial 
regardless of capacity of facilities.  

3. Architectural compatibility with the impact area.   
4. Air quality, including the generation of dust, odors, or other 

environmental pollutants.   
5. Generation of noise, light, and glare.   
6. The development of adjacent properties as envisioned in the 

Comprehensive Plan. 
7. Other factors found to be relevant by the Hearing Authority for 

review of the proposed use. 
 

7) AMC 18.104 A. [Conformance with Zoning]: 
 

A. That the use would be in conformance with all standards within the 
zoning district in which the use is proposed to be located, and in 
conformance with relevant Comprehensive plan policies that are not 
implemented by any City, State, or Federal law or program.   
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This criterion requires compliance with the standards of the applicable Zoning District and 
Comprehensive Plan.  The proposed use is a Wireless Communications Facility which is listed in   
AMC 18.31.030. J. as a conditional use:  “Wireless Communication Facilities not permitted 
outright and authorized pursuant to Section 18.72.180.”    The property has an Ashland 
Comprehensive Plan designation of Commercial implemented with the C-1 Zoning District.   
The Commission finds and determines that all applicable commercial comprehensive plan 
policies are implemented in the C-1 zoning district in the Ashland Land Use Ordinance.  The 
zoning district codified at AMC 18.32 sets forth the permitted, special permitted and conditional 
uses in C-1.   A WCF is a conditional use in C-1, except in the Freeway overlay where it is 
permitted with only a site review.  [AMC 18.72.180.D].  Accordingly, compliance with the 
standards of the C-1 Zoning District requires compliance with C-1 General Regulations, as 
applicable, [AMC 18.32.040] as well as with the specific Wireless Communication Facility 
standards in AMC 18.72.180C.   The Planning Commission finds and determines that the 
recitations in AMC 18.72.180.A. [Purpose and Intent] are not approval criteria or design 
standards for siting Wireless Communication Facilities.  Similarly, the general land use code 
purpose statements found in AMC 18.04.020 (e.g. “… promote public health, safety and general 
welfare”) are not approval criterion for this application.  Purpose statements rarely, if ever, 
represent approval criteria – generally a specific incorporation is required.   Similarly, the 
application requirements listed in AMC 18.72.180.B. [Submittals] are not performance standards 
or approval criteria for siting of a Wireless Communications Facility.  Finally, the Table in AMC 
18.72.180.D. sets forth only the applicable approval procedures by Zone and reflects that the 
Conditional Use Procedure (and applicable approval criteria) are to be used for the present 
application in the C-1.  The design standards for Wireless Communications Facilities are set 
forth in 18.72.180.C (Design Standards): 
 

18.72.180 Development Standards for Wireless Communication Facilities 

C. Design Standards - All wireless communication facilities shall be located, 
designed, constructed, treated and maintained in accordance with the following 
standards: 
1. General Provisions  

a. All facilities shall be installed and maintained in compliance with the 
requirements of the Building Code.  At the time of building permit 
application, written statements from the Federal Aviation 
Administration (FAA), the Aeronautics Section of the Oregon 
Department of Transportation, and the Federal Communication 
Commission that the proposed wireless communication facility 
complies with regulations administered by that agency, or that the 
facility is exempt from regulation. 

b. All associated transmittal equipment must be housed in a building, 
above or below ground level, which must be designed and landscaped 
to achieve minimal visual impact with the surrounding environment. 
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c. Wireless communication facilities shall be exempted from height 
limitations imposed in each zoning district.  

d. WCF shall be installed at the minimum height and mass necessary for 
its intended use.  A submittal verifying the proposed height and mass 
shall be prepared by a licensed engineer. 

e. Signage for wireless communication facilities shall consist of a 
maximum of two non-illuminated signs, with a maximum of two 
square feet each stating the name of the facility operator and a contact 
phone number. 

f. Applicant is required to remove all equipment and structures from 
the site and return the site to its original condition, or condition as 
approved by the Staff Advisor, if the facility is abandoned for a period 
greater than six months. Removal and restoration must occur within 
90 days of the end of the six month period. 

  
2. Preferred Designs 

a. Where possible, the use of existing WCF sites for new installations 
shall be encouraged.  Collocation of new facilities on existing facilities 
shall be the preferred option. 

b. If (a) above is not feasible, WCF shall be attached to pre-existing 
structures, when feasible. 

c. If (a) or (b) above are not feasible, alternative structures shall be used 
with design features that conceal, camouflage or mitigate the visual 
impacts created by the proposed WCF. 

d. If (a), (b), or (c) listed above are not feasible, a monopole design shall 
be used with the attached antennas positioned in a vertical manner to 
lessens the visual impact compared to the antennas in a platform 
design. Platform designs shall be used only if it is shown that the use 
of an alternate attached antenna design is not feasible.   

e. Lattice towers are prohibited as freestanding wireless communication 
support structures. 

 
3. Landscaping. The following standards apply to all WCF with any primary or 

accessory equipment located on the ground and visible from a residential use 
or the public right-of-way  
a. Vegetation and materials shall be selected and sited to produce a 

drought resistant landscaped area. 
b. The perimeter of the WCF shall be enclosed with a security fence or 

wall. Such barriers shall be landscaped in a manner that provides a 
natural sight obscuring screen around the barrier to a minimum 
height of six feet. 

c. The outer perimeter of the WCF shall have a 10 foot landscaped 
buffer zone. 
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d. The landscaped area shall be irrigated and maintained to provide for 
proper growth and health of the vegetation.   

e. One tree shall be required per 20 feet of the landscape buffer zone to 
provide a continuous canopy around the perimeter of the WCF. Each 
tree shall have a caliper of 2 inches, measured at breast height, at the 
time of planting. 

 
4. Visual Impacts 

a. Antennas, if attached to a pre-existing or alternative structure shall be 
integrated into the existing building architecturally and, to the 
greatest extent possible, shall not exceed the height of the pre-existing 
or alternative structure.  

b. Wireless communication facilities shall be located in the area of 
minimal visual impact within the site which will allow the facility to 
function consistent with its purpose.  

c. Antennas, if attached to a pre-existing or alternative structure shall 
have a non-reflective finish and color that blends with the color and 
design of the structure to which it is attached. 

d. WCF, in any zone, must be set back from any residential zone a 
distance equal to twice its overall height.  The setback requirement 
may be reduced if, as determined by the Hearing Authority, it can be 
demonstrated through findings of fact that increased mitigation of 
visual impact can be achieved within of the setback area.  
Underground accessory equipment is not subject to the setback 
requirement. 

e. Exterior lighting for a WCF is permitted only when required by a 
federal or state authority. 

f. All wireless communication support structures must have a non-
reflective finish and color that will mitigate visual impact, unless 
otherwise required by other government agencies. 

g. Should it be deemed necessary by the Hearing Authority for the 
mitigation of visual impact of the WCF, additional design measures 
may be required. These may include, but are not limited to: additional 
camouflage materials and designs, facades, specific colors and 
materials, masking, shielding techniques.  

 
5. Collocation standards 

a. Each addition of an antenna to an existing WCF requires a building 
permit, unless the additional antenna increases the height of the 
facility more than ten feet. 

b. Addition of antennas to an existing WCF that increases the overall 
height of the facility more than ten feet is subject to a site review."  
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AMC 18.104, the conditional use criteria, begins with the following text: 
 

A conditional use permit shall be granted if the approval authority finds that the 
proposed use conforms, or can be made to conform through the imposition of 
conditions, with the following approval criteria (emphasis added).   

 
The Commission finds and determines that the conditional use chapter permits the imposition of 
a condition to achieve compliance.  This is especially pertinent to development standards such as 
the majority of those specified in AMC 18.72.180 C.  An analysis of compliance with 
development standards follows: 
 
General Provision: 1. a.  All facilities shall be installed and maintained in compliance with 
the requirements of the Building Code.  At the time of building permit application, written 
statements from the Federal Aviation Administration (FAA), the Aeronautics Section of the 
Oregon Department of Transportation, and the Federal Communication Commission that 
the proposed wireless communication facility complies with regulations administered by 
that agency, or that the facility is exempt from regulation.  
The Planning Commission finds and determines that compliance with this development standard 
is feasible and is met with the imposition of Conditions 1, 2, 3, 10, and 11 below. 
General Provision:  1. b. All associated transmittal equipment must be housed in a 
building, above or below ground level, which must be designed and landscaped to achieve 
minimal visual impact with the surrounding environment. 
 
The Planning Commission finds and determines that the proposed placement of the accessory 
equipment structure on the south side of the building off of a driveway that functions as an alley 
service corridor rather than as a primary circulation route for shopping center users is the area of 
minimal visual impact on the site.  The Commission finds that the proposed structure mimics 
similar storage structures already in place on the south side of the building while maintaining the 
functionality of alley access.  The design, color and material of the structure and the established 
landscaping along the property line to the south effectively mitigate any visual impacts of the 
proposal.   Additionally, no parking spaces are lost with the proposed placement, and the location 
is better situated to mitigate any visual impacts to residents of the existing nonconforming 
residential use – the Pines Trailer Court.  The Commission further finds that the placement off of 
this alley does not allow placement of the required landscape buffering for the proposed 
accessory equipment structure because the required ten-foot width landscaping buffer would 
extend into the required clear width of the alley, impeding vehicular circulation, fire access and 
service corridor access for loading, unloading, etc. and an Administrative Variance from the Site 
Design and Use Standards requirement for landscape buffering is therefore required.  [See 
findings approving landscaping variance below incorporated herein by this reference.]  The 
Planning Commission finds and determines that compliance with this development standard is 
feasible and is met with the imposition of Condition 1 below. 
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General Provision: 1. c. Wireless communication facilities shall be exempted from 
height limitations imposed in each zoning district.  
While the Code clearly exempts communication facilities from height limitations of the zone, the 
applicant’s proposed installation of 12 architecturally-integrated panel antennas will comply with 
the forty-foot limitation of 18.32.040 B. 
General Provision: 1. d. WCF shall be installed at the minimum height and mass 
necessary for its intended use.  A submittal verifying the proposed height and mass shall be 
prepared by a licensed engineer. 
The Planning Commission finds and determines that with the imposition of Condition 13, the 
proposed WCF is at the minimum height and mass necessary for the intended use.  The record 
reflects the need for the height proposed (see findings and evidence regarding non-feasibility of 
collocation incorporated herein by this reference.)  In terms of visual impacts, wireless facilities 
are explicitly exempted from the height regulations within the zoning district, however to the 
extent possible they are not to exceed the height of the pre-existing structure and are to be of the 
minimum height and mass needed to serve their purpose.   

The Commission further finds that the proposed wireless communications facility is to be 
installed on an existing structure and is to be architecturally integrated into that structure with the 
addition of a penthouse element over the entry.  The penthouse element and two-tiered parapet 
wall on the Cinema, raises the height of the roof peak at its highest point by approximately ten 
feet while complying with the forty-foot height requirements of the district.   The Commission 
finds that the proposed penthouse addition falls within the height limitations of the ordinance, is 
the minimum height necessary for the intended use, provides some enhancement to the 
building’s sense of entry and orientation to Ashland Street, and is architecturally compatible with 
the existing structure and others within the shopping center, which was constructed prior to 
current standards, in terms of bulk, scale and coverage.   However, the Commission finds that the 
proposed two-tiered parapet wall system on the façade tends to run counter to the design 
standards, emphasizing the building’s mass at the expense of the human scale sought by the 
standards while serving no discernible purpose, and as such, a condition has been added to 
require that the two tiers of parapet walls be removed from the final design unless it can be 
demonstrated that they serve some structural purpose or provide necessary screening of the 
antennas. The Planning Commission finds and determines that compliance with this development 
standard is feasible and is met with the imposition of Conditions 13 below. 
 
General Provision: 1. e. Signage for wireless communication facilities shall consist of a 
maximum of two non-illuminated signs, with a maximum of two square feet each stating 
the name of the facility operator and a contact phone number. 
The Planning Commission finds and determines that compliance with this development standard 
is feasible and is met with the imposition of Condition 8 below. 
 
General Provision: 1. f. Applicant is required to remove all equipment and structures 
from the site and return the site to its original condition, or condition as approved by the 
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Staff Advisor, if the facility is abandoned for a period greater than six months.  Removal 
and restoration must occur within 90 days of the end of the six month period. 
The Planning Commission finds and determines that compliance with this development standard 
is feasible and is met with the imposition of Conditions 14 below. 
Preferred Designs: 2. a-e:    

a. Where possible, the use of existing WCF sites for new installations shall be 
encouraged.  Collocation of new facilities on existing facilities shall be the 
preferred option. 

b. If (a) above is not feasible, WCF shall be attached to pre-existing structures, 
when feasible. 

c. If (a) or (b) above are not feasible, alternative structures shall be used with 
design features that conceal, camouflage or mitigate the visual impacts 
created by the proposed WCF. 

d. If (a), (b), or (c) listed above are not feasible, a monopole design shall be used 
with the attached antennas positioned in a vertical manner to lessens the 
visual impact compared to the antennas in a platform design. Platform 
designs shall be used only if it is shown that the use of an alternate attached 
antenna design is not feasible.   

e. Lattice towers are prohibited as freestanding wireless communication 
support structures. 

 
The WCF Design Standards found in AMC 18.72.180C.2 delineate preferred designs, noting that 
the collocation of new facilities on existing facilities in the preferred option and when collocation 
is not feasible, that the WCF shall be attached and architecturally integrated into pre-existing 
structures when feasible.  Alternative designs are the next preferred option, and within the C-1 
zoning district, installations utilizing freestanding support structures are expressly prohibited.  To 
date, all WCF installations within the City of Ashland have been collocated and/or 
architecturally integrated into existing buildings. 
 
The Planning Commission finds and determines that the design standards in AMC 18.72.180C.2. 
are not written in absolute mandatory terms as has been suggested by opponents. (e.g. comments 
by Aaron Brian:  “If collocation is feasible, collocation is required.”).  Contrast this statement 
with the actual language of the Code which indicates that “[w]here possible, use of existing WCF 
sites for new installations shall be encouraged.  Collocation of new facilities on existing facilities 
shall be the preferred option.”  As was noted by staff, these regulations were written in the 
context of and following the adoption of Section 704 of the Telecommunications Act of 1996.  
The Telecommunications Act mandates that the local regulation of personal wireless service 
facilities “shall not prohibit or have the effect of prohibiting the provision” of such services. 47 
U.S.C. 332 (c)(7).   Given this context, it appears that the above referenced City of Ashland code 
provisions were not written in terms of rigorous mandatory approval criterion but rather were 
drafted to include wording more akin to aspirational comprehensive planning standards.   The 
use of the word “encourage” in this section of the design standards also indicates a weak 
directive and is more akin to a required consideration. Similarly, language referring to the 
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“preferred option” is not mandatory or compelling.  Finally, the words in the following 
paragraph, 2.(b), “[i]f (a) above is not feasible,” do not operate to revise the language of 
paragraph (a) to be any more rigorous a standard.  The City Council as the legislative body could 
have written the above referenced design standards to reflect a more rigorous collocation 
requirement, such as the following:   
 

The use of existing WCF sites for new installations shall be required, except where it can 
be demonstrated with substantial competent evidence that such collocation will prohibit 
or have the effect of prohibiting telecommunications service, in which case WCF 
facilities shall then be permitted to be attached to pre-existing structures in the service 
area.   

 
The Planning Commission will not re-write the code through an interpretation to create such a 
rigorous standard where none has been created by the legislative body. The Planning 
Commission expressly rejects the proffered “only when collocation is impossible” interpretation 
of the design standard.     
 
The applicants were required as part of the submittal requirements to provide a "collocation 
feasibility study that adequately indicates collocation efforts were made and states the reasons 
collocation can or cannot occur,” [AMC 18.72.180.B.6 ].  This submittal requirement is not an 
approval criterion but an application requirement to assist the Commission in ascertaining 
whether the required consideration of collocation has been undertaken.  This initial submittal by 
the applicant discussed possible collocation and drew considerable criticism.  Staff, members of 
the Commission,and members of the opposition pointed to the original submittal as evidence that 
collocation was in fact feasible.  The original staff report noted:  
 

The application notes that the nearest AT&T wireless facility is in place on the Ashland 
Springs Hotel in downtown Ashland, roughly 2.2 miles from the subject property.  The 
materials provided note that to serve the subject area, the antenna system would need to 
be less than a mile from the center of the applicants identified search ring, and the 
Cinema location is approximately one-half mile from the center of that ring.   The 
applicants note as well that the Holiday Inn Express location was considered, and the 
applicants indicate that while collocation might be possible at this facility given its 
similar proximity to the center of their search ring, they believe that topography and the 
length of the needed coaxial cable runs at the Holiday Inn Express are such that the 
projected signal strength from the Cinema site would be stronger resulting in a larger 
service area and more coverage.  (emphasis added)  

 
Planning Commission members specifically requested more information on collocation at the 
Holiday Inn Facility during the May 11, 2010 hearing.  The May 19, 2010 submittal by the 
applicant analyzed alternative sites and also identified significant impediments to use of the 
Holiday Inn site, but included a statement that “The co location on the Holiday Inn Express 
could work-purely from an RF perspective.”  The June 15, 2010 submittal by the Applicant 
provided even more detailed information regarding the feasibility of collocation at the Holiday 
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Inn site, including specifically the adequacy of Radio Frequency limitations on service.   The 
Planning Commission considers all the evidence in the record for and against an application not 
just the initial submittal by the applicant.   The June 15, 2010 submittal by the applicant includes 
the following: 
 

B. Radio signal limitations – see attached letter from AT&T RF manager Ken Seymour 
(EXHIBIT B) showing comparison between the proposed Cinema site and the Holiday 
Inn site.  This RF evaluation specifically states that the Holiday Inn site is deficient 
because it does not meet a required coverage goal iof providing building coverage to 
properties at SOU campus.  In addition the Holiday Inn site would not have a direct line 
of site to AT&Ts existing site at Hotel Ashland (MD 18) and would not off load calls as 
required, and further the effective height of the Cinema site is 13 feet + more providing 
higher signal coverage.  Thus the Holiday Inn site is not feasible from a signal 
perspective.      

 
The Planning Commission finds and determines that preferred option of collocation of the WCF 
facility has been adequately considered by the applicant and that such collocation has been found 
not to be feasible for this provider at the Holiday Inn site.   Similarly, the Commission finds and 
determines that the possibility of collocation on facilities owned by Southern Oregon University 
and used to broadcast Jefferson Public Radio has been adequately explored and ruled out by the 
applicants.  The application materials note that collocation on existing wireless communication 
facilities on the University campus would be outside of their search ring, would not provide 
adequate signal coverage, and could severely interfere with the signal from the AT&T facilities 
on the Ashland Springs Hotel site.   The application also notes that the transmission tower near 
the north Ashland interchange is nearly four miles north, outside of the search area, and not a 
viable collocation candidate site due to its distance from the search ring. 
 
The Commission further finds that, to facilitate future compliance with the above standard, AMC 
18.72.180.B.7 [submittal requirements] required the applicants to provide "A copy of the lease 
agreement for the proposed site showing that the agreement does not preclude collocation."  The 
Commission finds that in review of the lease provided, item #8b on page 6 indicates: 
 

Landlord will not grant, after the date of this Agreement, a lease, license or any other 
right to any third party for the use of the Property, if such use may in any way adversely 
affect or interfere with the Communication Facility, the operations of Tenant or the rights 
of Tenant under this Agreement.  Landlord will notify tenant in writing prior to granting 
any third party the right to install and operate communications equipment on the 
Property. 

 
The Planning Commission finds that this language is overly broad and could be applied in a 
manner that would preclude collocation.  Accordingly, a condition has been attached to this 
conditional use approval to require that a revised lease, amendment to the lease, or other similar 
signed/executed legal instrument which modifies #8b to more narrowly define conflicting uses in 



 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER       
 

Page -16-

terms of signal interference and clearly demonstrate that collocation is not precluded by the lease 
agreement. 
 
Based on all the evidence provided by AT&T, including specifically the June 15, 2010 
submission, weighed against all other evidence in the whole record, the Planning Commission 
finds and determines that preferred option of collocation of the WCF facility has been adequately 
considered by the applicant and that such collocation has been found not to be feasible for this 
provider at the Holiday Inn site as well as at other sites referred to in the record given the service 
needs of the applicant.   Specifically, in addition to impediments such as topographic differences 
length of the needed coaxial cable runs, safe space and access for on-site placement of the 
equipment cabinet,  the record reflects that the Holiday Inn Express site and other sites fail to 
meet a number of AT&T service objectives such as providing in-building coverage to the 
Southern Oregon University campus and a direct line-of-sight to their Mt. Baldy/MD18 facility,  
and as such, the Holiday Inn Site and other sites could not provide contiguous coverage and 
adequately off load calls.    The Planning Commission finds and determines that compliance with 
this development standard is feasible and is met with the imposition of Condition 1 and 9 below. 
 
Landscaping: 3. a-e:   

The following standards apply to all WCF with any primary or accessory 
equipment located on the ground and visible from a residential use or the public 
right-of-way  
a. Vegetation and materials shall be selected and sited to produce a drought 

resistant landscaped area. 
b. The perimeter of the WCF shall be enclosed with a security fence or wall. 

Such barriers shall be landscaped in a manner that provides a natural sight 
obscuring screen around the barrier to a minimum height of six feet. 

c. The outer perimeter of the WCF shall have a 10 foot landscaped buffer zone. 
d. The landscaped area shall be irrigated and maintained to provide for proper 

growth and health of the vegetation.   
e. One tree shall be required per 20 feet of the landscape buffer zone to provide 

a continuous canopy around the perimeter of the WCF. Each tree shall have 
a caliper of 2 inches, measured at breast height, at the time of planting. 

 
The findings of compliance under General Provision 1.b. above, together with the findings of 
compliance with C-1 General Regulations and the administrative variance below are 
incorporated herein by this reference.  The Planning Commission finds and determines that 
compliance with this development standard is feasible or excused and is met with the imposition 
of Condition 1 below.  
 
Visual Impacts 4. a-g. 

a. Antennas, if attached to a pre-existing or alternative structure shall be 
integrated into the existing building architecturally and, to the 
greatest extent possible, shall not exceed the height of the pre-existing 
or alternative structure.  
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b. Wireless communication facilities shall be located in the area of 
minimal visual impact within the site which will allow the facility to 
function consistent with its purpose.  

c. Antennas, if attached to a pre-existing or alternative structure shall 
have a non-reflective finish and color that blends with the color and 
design of the structure to which it is attached. 

d. WCF, in any zone, must be set back from any residential zone a 
distance equal to twice its overall height.  The setback requirement 
may be reduced if, as determined by the Hearing Authority, it can be 
demonstrated through findings of fact that increased mitigation of 
visual impact can be achieved within of the setback area.  
Underground accessory equipment is not subject to the setback 
requirement. 

e. Exterior lighting for a WCF is permitted only when required by a 
federal or state authority. 

f. All wireless communication support structures must have a non-
reflective finish and color that will mitigate visual impact, unless 
otherwise required by other government agencies. 

g. Should it be deemed necessary by the Hearing Authority for the 
mitigation of visual impact of the WCF, additional design measures 
may be required.  These may include, but are not limited to: 
additional camouflage materials and designs, facades, specific colors 
and materials, masking, shielding techniques.  

 
The Commission finds that the proposed wireless communications facility installation effectively 
mitigates the visual and aesthetic impacts of the installation through architectural integration into 
an existing structure, a preferred design, and provides significantly more separation between the 
facility and the nearest residential district or residential use than is required by ordinance.  The 
findings of compliance under General Provision 1.b. and 1.d. above and the findings of 
compliance with C-1 General Regulations below are incorporated herein by this reference.   As 
an additional design measure, [4.g], the Commission further finds that the impacts of the 
proposed development can be further mitigated by correcting a noncompliance.  As part of the 
land use approval to construct the theater in 1996, a screened trash and recycling enclosure was 
required but not installed, resulting in the placement of unscreened trash receptacles in the 
parking area on the west side of the building.  The Commission finds that this is counter to the 
requirement to Site Design and Use Standards, and a condition [No 12] has been added to require 
that previously required screened trash enclosure be installed and utilized as part of the current 
application.  The Planning Commission finds and determines that compliance with this 
development standard is feasible and is met with the imposition of Conditions 1, 5, 12 and 13 
below.  

 
Collocation standards 5. a-b. 



 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER       
 

Page -18-

a. Each addition of an antenna to an existing WCF requires a building 
permit, unless the additional antenna increases the height of the 
facility more than ten feet. 

b. Addition of antennas to an existing WCF that increases the overall 
height of the facility more than ten feet is subject to a site review."  

The Planning Commission finds and determines that compliance with this development standard 
is feasible and is met with the imposition of Conditions 1, 6, and 7 below. 
 
Finally, in terms of the approval criterion for compliance with AMC 18.104 A. [Conformance 
with Zoning], the following general regulations from C-1 District apply: 
 
18.32.040 General Regulations 

A. Area, Width, Yard Requirements. There shall be no lot area, width, coverage, 
front yard, side yard, or rear yard, except as required under the Off-Street Parking 
and Solar Access Chapters; where required or increased for conditional uses; where 
required by the Site Review Chapter or where abutting a residential district, where 
such setback shall be maintained at ten feet per story for rear yards and ten feet for 
side yards.  

B. Maximum Building Height. No structure shall be greater than 40 feet in height. 

The proposal involves the installation of wireless communications facilities on an existing 
building within an established shopping center. The Commission finds that while there are no 
standardized setback or yard requirements in the C-1 zoning district, wireless communications 
facilities must be setback from any residential zone a distance equal to twice their overall height. 
[AMC 18.180.C.4.]  The Commission finds that in this instance, the proposed 40-foot high 
wireless communication facility installation is located approximately 150-feet from the Pines 
Trailer Court, the nearest residential use despite its commercial zoning, and approximately 250-
feet from the nearest residential zoning district, thus complying with the required setback from 
residential zones.  AMC 18.180.C.4 is therefore met.  The Commission further finds that no 
additional parking spaces are required for the installation of wireless communications facilities, 
and further that with the placement of the wireless communications facilities on the rooftop and 
the accessory equipment structure to the south side of the building, no parking spaces are lost 
with the proposal.  The Planning Commission finds and determines that compliance with this 
approval standard is feasible and is met with the imposition of Conditions set forth below. 
 
8) AMC 18.104 B. [Adequate Public Facilities}: 
 

B. That adequate capacity of City facilities for water, sewer, paved access to and 
through the development, electricity, urban storm drainage, and adequate 
transportation can and will be provided to the subject property. 
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This criterion requires a finding that adequate facilities can and will be provided to the subject 
property subject to the development application.  Conditions can be imposed to achieve 
compliance, [i.e. “proposed use conforms, or can be made to conform through the imposition of 
conditions.”]  Adequate public facilities (water, sewer, electricity, storm drainage, transportation, 
including paved access) have sufficient capacity and are available in the adjacent rights-of-way 
or on-site to serve the project.   The Commission finds specifically that no additional water, 
sewer or storm drainage facilities are necessary to serve the proposed wireless communications 
facility installation.  The Commission finds that paved access is in place to serve the existing 
cinema building, transportation facilities are adequate and that electrical services are available 
and can and will be provided by the applicants to serve the proposed wireless communications 
facility.    The Planning Commission finds and determines that compliance with this approval 
criterion is feasible and is met with the imposition of Conditions set forth below. 
  
9) AMC 18.104 C [No Greater Adverse Effect on Livability]: 
 

C. That the conditional use will have no greater adverse material effect 
on the livability of the impact area when compared to the 
development of the subject lot with the target use of the zone. When 
evaluating the effect of the proposed use on the impact area, the 
following factors of livability of the impact area shall be considered in 
relation to the target use of the zone:   
1. Similarity in scale, bulk, and coverage.   
2. Generation of traffic and effects on surrounding streets. 

Increases in pedestrian, bicycle, and mass transit use are 
considered beneficial regardless of capacity of facilities.  

3. Architectural compatibility with the impact area.   
4. Air quality, including the generation of dust, odors, or other 

environmental pollutants.   
5. Generation of noise, light, and glare.  
6. The development of adjacent properties as envisioned in the 

Comprehensive Plan.  
7. Other factors found to be relevant by the Hearing Authority 

for review of the proposed use.    
Under the Ashland Municipal Code a Wireless Communications Facility is a conditional use; the 
existing development of the Ashland Shopping Center, some of which was accomplished before 
current regulations is primarily developed with permitted uses (e.g. the existing theater is a 
permitted use. AMC 18.32.020 D.).   Only the addition of the WCF is currently before the 
Commission.  This criterion [AMC 18.104 C] requires the proposed conditional use to have no 
greater adverse material effect on the livability of the impact area than [as compared to] 
development of the subject property with the target use of the zone.  The impact area is 
considered to be the adjacent properties and the notice area.  [See description under III above].  
The target use of the zone is commercial.   Specifically, in C-1 target use is defined in AMC 
18.104.020.B.4  as: 
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B. "Target Use" - The basic permitted use in the zone, as defined below. 
 
* * *  
 
4. C-1. The general retail commercial uses listed in 18.32.020 B., developed at an 
intensity of .35 gross floor to area ratio, complying with all ordinance requirements.   

 
AMC 18.32.020 B. provides:  
 
18.32.020 Permitted Uses 
 
The following uses and their accessory uses are permitted outright: 
 

***   
 
B. Stores, shops and offices supplying commodities or performing services, such as a 
department store, antique shop, artists supply store, and including a regional shopping 
center or element of such center, such as a major department store. 

 
Note:  Impacts of other permitted uses such as nightclubs and bars, AMC 18.32.020 K., 
mortuaries and crematoriums, AMC 18.32.020 F. are not used for the comparison.   The 
livability criterion is simply a comparison of the impact s of the proposed use (wireless 
communications facility) relative to the impacts of the target use (retail commercial sales and 
services).  
 
The Commission, consistent with prior City Council decisions, expressly finds and determines 
that this criterion is not a “no adverse impact” standard.  That is, contrary to assertions by 
opponents, the standard is not a standard requiring the reduction, minimization or mitigation of 
all adverse impacts on adjacent properties.  Compare, the above target use comparison standard 
of “no greater adverse material effect on the livability of the impact area” to the standard for an 
administrative variance, i.e. “Approval of the variance will not substantially negatively impact 
adjacent properties.”  The Commission expressly rejects assertions of a no adverse impact 
standard.   The target use of the zone will [and does] have adverse impacts on livability to 
properties in the impact area, including architectural compatibility, noise, odor, light, glare, 
obstruction of views, dust, traffic, and other impacts typically associated with commercial use; 
the conditional use, which is also commercial and consists of a WCF installation [12 
architecturally-integrated panel antennas] may have no greater adverse material effect than the 
target use.   
 
Accordingly, AMC 18.104.C. is a comparison standard.   The proposed use is the addition of 12 
architecturally integrated panel antennas into the Ashland Street Cinema structure in a penthouse 
element over the entry.  The penthouse element raises the height of the roof peak at its highest 
point by approximately ten feet while complying with the forty-foot height requirements of the 
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C-1.   A small enclosure in the rear of the theater on the alley will house WCF equipment.  
Placement of architecturally integrated wireless communications facilities on the existing 
building and construction of an associated ground mounted accessory equipment structure at the 
rear of the building will have little or no adverse material effect on factors of livability as  
discussed below.  Accordingly, the Commission finds and determines that the proposed 
conditional use will have no greater adverse material effect on the livability of the impact area 
than would development to the target commercial use of the zone.  This criterion is met.  Factors 
of livability are enumerated and compliance with the criterion is analyzed below:  
 
1.  Scale, Bulk, and Coverage.  
 
The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  The penthouse element raises the 
height of the roof peak at its highest point by approximately ten feet while complying with the 
forty-foot height requirements of the C-1.   A small enclosure in the rear of the theater on the 
alley will house WCF equipment.  The proposed architectural element is in compliance with 
setbacks and the maximum height permitted in the C-1 Zone.  In terms of the target use, the 
proposed height, bulk, scale and coverage of the improvement is no greater than would be 
allowed for the target commercial retail use of the zone.  Any obstruction of views is the same 
whether or not antennas are contained within the architectural feature.  The proposal, as modified 
by Condition 13, is appropriate for the target use and is architecturally compatible with the bulk, 
scale, coverage and general commercial development patterns generally found in the target use. 
The findings of compliance under General Provision 1.b. and 1.d. above, are incorporated herein 
by this reference.  Opponents argues the project (which increases the height of the existing 
building) is not similar in bulk and scale and must be denied.  However, the criterion is not “the 
project must be similar in bulk and scale” the criterion involves a comparison of the bulk and 
scale of the proposed use in relation with the target use of the zone.  The target use, also 
commercial, allows buildings 40 feet in height in accordance with the same setbacks as proposed 
here.   Accordingly the proposed use and the target use have equal impacts on the impact area. 
The Planning Commission finds and determines that this criterion is met; the proposed use will 
have no greater adverse material effect on the livability of the impact area than the development 
of the subject property with the target use of the zone. 
 
2. Generation of Traffic and Effects on Surrounding Streets 
 
The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  A small enclosure in the rear of the 
theater on the alley will house WCF equipment.  The WCF use does not require daily traffic trips 
by employees or customers and therefore will have negligible traffic impact on the surrounding 
transportation system as compared to the target commercial retail use of the zone.  The Planning 
Commission finds that wireless communications facilities and their associated accessory equipment 
will have essentially no traffic impact, including no associated parking demand, and no parking 
spaces are lost with the proposed installation.  A condition has been added to require that adequate 
fire apparatus access be maintained in a manner consistent with city alley standards, and with 
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condition 10, the Commission finds that the proposed installation will have no associated traffic 
impacts to surrounding streets.  The Planning Commission finds and determines that this criterion is 
met; the proposed use will have no greater adverse material effect on the livability of the impact 
area than the development of the subject property with the target use of the zone. 
 
3.   Architectural compatibility with the impact area.      
 
The findings set forth under Bulk, Scale, and Coverage above are incorporated herein by this 
reference as they relate to architectural compatibility.  The Planning Commission finds and 
determines that this criterion is met; the proposed use will have no greater adverse material effect on 
the livability of the impact area than the development of the subject property with the target use of 
the zone. 
 
4.  Air quality, including the generation of dust, odors, or other environmental pollution. 
 
The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  A small enclosure in the rear of the 
theater on the alley will house WCF equipment.  The proposed use will have virtually no generation 
of dust, odors or impact on air quality but certainly will have less environmental impact than the 
target commercial retail use of the zone (e.g. compare proposed use with impacts from parking lot 
traffic, air quality and odors from delivery vehicles, customer vehicles and employee traffic 
typically generated in commercial retail uses).  The Planning Commission finds and determines that 
this criterion is met; the proposed use will have no greater adverse material effect on the livability of 
the impact area than the development of the subject property with the target use of the zone. 
 
Finally, to the extent radio frequency emissions are considered by numerous opponents as “other 
environmental pollution” to be considered in the impact on livability comparison to the impacts 
from the target use of the zone, the Planning Commission expressly rejects consideration of RF 
emissions as part of this decision.   The Planning Commission finds that the Telecommunications 
Act of 1996 expressly preempts local government regulation of the placement, construction, and 
modification of personal wireless service facilities on the basis of alleged environmental effects 
of radio frequency emissions.  The City may only ensure that such facilities comply with the 
FCC's regulations concerning such emissions [47 U.S.C. §332(c)(7)(B)(iv)].  Accordingly, the 
Commission has imposed a condition that the applicants demonstrate compliance with FCC 
regulations at the time a building permit application is submitted, as required in AMC 
18.72.180.C.1.a..  The Planning Commission will not, as urged by some opponents, knowingly 
disregard limitations on local government authority contained in the Telecommunications Act of 
1996.   
 
5.  Generation of noise, light, and glare. 
 
The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  A small enclosure in the rear of the 
theater on the alley will house WCF equipment.  The proposed use is architecturally compatible 
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with the existing building and condition 5 requires that the proposed penthouse element and 
accessory equipment structure be painted and textured in a non-reflective finish and color.  The 
proposed use will have virtually no generation of noise, light or glare and certainly will have less 
than the target commercial retail use of the zone (e.g. compare proposed use with impacts from 
parking lot lights, headlights and noise from delivery vehicles, customer vehicles and employee 
traffic typically generated in commercial retail uses). The Planning Commission finds and 
determines that this criterion is met; the proposed use will have no greater adverse material effect on 
the livability of the impact area than the development of the subject property with the target use of 
the zone. 
 
6.    The development of adjacent properties as envisioned in the Comprehensive Plan.  
 
The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  A small enclosure in the rear of 
the theater on the alley will house WCF equipment.  The proposed use will have virtually no 
impact on the commercial development of adjacent properties as envisioned in the 
Comprehensive Plan.  The proposed use does not physically preclude or obstruct future 
development of permitted uses in the C-1 zoning district which fully implement the 
comprehensive plan.  See list of permitted uses in AMC 18.32.020.  The proposed use would 
appear to have much less impact on development of adjacent properties (less access and traffic 
generation conflicts), than development of the target use. (e.g. compare proposed use with 
impacts typically generated in commercial retail uses). To the extent opponents allege the 
impacts of the proposed use adversely impact the existing Holistic wellness uses in the impact 
area, the findings under 7 below (other factors) are incorporated herein by this reference.    
The Commission finds this conditional use will have no greater adverse affect on the livability of 
the impact area in terms of development of the adjacent properties than would full development 
of the site to its target commercial use.   
 

7. Other factors found to be relevant by the Hearing Authority for review of the 
proposed use.    

The proposed use is the addition of 12 architecturally integrated panel antennas into the Ashland 
Street Cinema structure in a penthouse element over the entry.  A small enclosure in the rear of 
the theater on the alley will house WCF equipment.  Opponents urge adverse economic impact to 
adjacent properties as a factor under this approval criterion.   The argument is that the proposed 
WCF use will have greater adverse material effect on the livability (economic losses to existing 
businesses in the impact area) when compared to the development of the subject lot with the 
target C-1 use of the zone.   An example of this kind of adverse economic impact would be a 
conditional use which competed with impact area uses to a greater extent than target C-1 uses 
would compete with impact area uses.  However, as noted earlier, the standard is not - no adverse 
impact (economic or otherwise) on adjacent properties.  
 
The Commission recognizes that there is a specific cluster of existing land uses in place in the 
impact area which relate to holistic wellness.  The Commission further finds that a significant, if 
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not overwhelming, amount of the testimony provided by patrons, owners and employees of these 
businesses expressed opposition to the proposed conditional use based on perceived health 
impacts and environmental effects of radio frequency (RF) emissions from wireless 
communications facilities.  The patrons, owners and employees also expressed opposition to the 
proposed use because the natural consequence of the health and environmental concerns 
expressed over RF emissions is a loss of patronage of the holistic wellness businesses.   The 
Commission considered the arguments by Opponents and finds and determines that the concern 
over economic impacts on the adjacent businesses is, in fact, inseparable from the concerns 
expressed over the health and environmental effects of Radio Frequency emissions. Stated 
another way, the adverse economic impact argument does not exist separate and apart from the 
prohibited consideration of impacts of RF emissions.  As such, the argument cannot be 
considered due to the limitations imposed under the Federal Telecommunications Act of 1996, 
(discussed above) and the Commission is compelled to decline to consider the economic impact 
argument under this criterion.   
 
In sum, the Planning Commission expressly finds and determines that the proposed WCF use 
will not have any greater adverse material effect on the livability of the impact area than the 
development of the property with the target commercial use of the zone.  Based on the detailed 
findings set forth herein, the detailed findings of the Applicant, the findings and responses in the 
Staff reports specifically incorporated herein by this reference, as well as by competent 
substantial evidence in the whole record, the Planning Commission finds and determines that this 
criterion is met, or can be met with the imposition of conditions.   
 
10)  Site Design Review: AMC 18.72.   
 
The installation of wireless communication facilities are also subject to all applicable Site 
Design and Use Standards. [AMC 18.72.180 D].  The proposed use is only the addition of 12 
architecturally integrated panel antennas into the Ashland Street Cinema structure in a penthouse 
element over the entry, together with a small enclosure in the rear of the theater on the alley 
which will house WCF equipment.   Accordingly, the applicable Site Design and Use Standards 
are limited to the proposed use and do not implicate or require re-examination of existing 
Ashland Shopping Center development on the project site.   The criteria for Site Review are 
described in Chapter 18.72.070 as follows: 
 

A. All applicable City ordinances have been met or will be met by the 
proposed development. 

B. All requirements of the Site Review Chapter have been met or will be 
met. 

C. The development complies with the Site Design Standards adopted by 
the Planning Commission for implementation of this Chapter. 

D.  That adequate capacity of City facilities for water, sewer, paved 
access to and through the development, electricity, urban storm 
drainage, and adequate transportation can and will be provided to 
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and through the subject property. All improvements in the street 
right-of-way shall comply with the Street Standards in Chapter 18.88, 
Performance Standards Options.   

A. All applicable City ordinances have been met or will be met by the proposed 
development. 
 
The Planning Commission finds and determines that this criterion is a general reference to all the 
mandatory requirements for the application, including but not limited to Conditional Use 
Approval Standards, Site Design Review, and compliance with Zoning.  Detail Site Review 
Zone, Ashland Boulevard Corridor, and Additional Standards for Large Scale Projects are not 
implicated by the proposal and are therefore not applicable standards.   Based on the detailed 
findings set forth herein, the detailed findings and responses in the Staff reports and those 
findings and responses in support provided by the Applicant, specifically incorporated herein by 
this reference, as well as by competent substantial evidence in the whole record, the Planning 
Commission finds and determines that this criterion is met, or can be met with the imposition of 
conditions. 

B. All requirements of the Site Review Chapter have been met or will be met. 
 
The Planning Commission finds and determines that this criterion is a reference to applicable 
specific site design review criteria contained in Chapter 18.72, (such as specific criteria for 
wireless communication facilities in 18.72.180.C.)  Accordingly, based on the detailed findings 
set forth herein, the detailed findings and responses in the Staff reports and those findings and 
responses in support provided by the Applicant, specifically incorporated herein by this 
reference, as well as by competent substantial evidence in the whole record, the Planning 
Commission finds and determines that this criterion is met, or can be met with the imposition of 
conditions.     
 
C. The development complies with the Site Design Standards adopted by the Planning 
Commission for implementation of this Chapter. 
 

The Planning Commission finds and determines that this criterion is a reference to the separately 
bound and adopted site design standards.  To the extent these standards have been addressed in 
findings above, those findings are specifically incorporated herein by this reference.  Based on 
the detailed findings set forth herein, the detailed findings and responses in the Staff reports and 
those findings and responses in support provided by the Applicant, specifically incorporated 
herein by this reference, as well as by competent substantial evidence in the whole record, the 
Planning Commission finds and determines that this criterion is met, or can be met with the 
imposition of conditions.   

D.  That adequate capacity of City facilities for water, sewer, paved access to and 
through the development, electricity, urban storm drainage, and adequate transportation 
can and will be provided to and through the subject property. All improvements in the 
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street right-of-way shall comply with the Street Standards in Chapter 18.88, Performance 
Standards Options.   
 
Findings of compliance with the adequate public facilities standard in AMC 18.104 B. as set forth 
above are specifically incorporated herein by this reference. Based on the detailed findings set 
forth herein, the detailed findings and responses in the Staff reports and those findings and 
responses in support provided by the Applicant, specifically incorporated herein by this 
reference, as well as by competent substantial evidence in the whole record, the Planning 
Commission finds and determines that this criterion is met, or can be met with the imposition of 
conditions.  

 
11) The criteria for an Administrative Variance to the Site Design and Use Standards 

are described in AMC 18.72.090 as follows: 
 

A. There is a demonstrable difficulty in meeting the specific requirements of the 
Site Design Standards due to a unique or unusual aspect of the proposed use 
of a site; 

B. Approval of the variance will not substantially negatively impact adjacent 
properties; 

C. Approval of the variance is consistent with the stated purpose of the Site 
Design and Use Chapter; and  

D. The variance requested is the minimum variance which would alleviate the 
difficulty. 

 
The Planning Commission finds and determines that the above referenced approval criterion for 
an Administrative variance to Site Design and Use Standards, specifically for landscaping 
required in AMC 18.72.180C.3. are met in that the proposed use causes demonstrable difficulty 
in meeting the requirement, the variance will not substantially negatively impact adjacent 
properties, the variance is consistent with the purposes of the Chapter and the variance is the 
minimum variance necessary to alleviate the demonstrable difficulty.  The above finding is based 
on the detailed findings set forth herein, the detailed findings and responses in the Staff reports 
and those findings and responses in support provided by the Applicant, specifically incorporated 
herein by this reference, as well as by competent substantial evidence in the whole record.  
     
The Planning Commission finds and determines that there is demonstrable difficulty in meeting 
the Site Design and Use Standards landscaping requirements due to the unique and unusual 
aspect of the proposed use of the site.  The propose use requires ground mounted WCF 
equipment to support the WCF use which under AMC 18.72.180 C.3 above must be landscaped.  
The Commission finds that there is demonstrable difficulty in placement of such required ground 
mounted WCF facilities and landscaping on a site without adequate parking facilities for existing 
development or adequate area for additional landscape buffering.  The proposed use on the south 
side of the Ashland Street Cinema building off of a driveway that functions as an alley service 
corridor rather than as a primary circulation route for shopping center users is the area most 



 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER       
 

Page -27-

suited for the essential ground placement of the equipment.  There are similar structures already 
in place along this corridor, no parking spaces are lost with the proposed placement, and the 
location is better situated to mitigate any visual impacts to residents of the adjacent 
nonconforming Pines Trailer Park. (see below).  The Commission further finds that the 
placement off of this alley precludes landscape buffering for the proposed accessory equipment 
structure because the required ten-foot width landscaping buffer would extend into the required 
clear width of the alley, impeding vehicular circulation, fire access and service corridor access 
for loading, unloading.. The Commission finds and determines that there is demonstrable 
difficulty in meeting the landscaping requirement due to the proposed use.  This criterion is met.  
 
The Commission finds and determines that approval of the variance will not substantially 
negatively impact adjacent properties.  The findings in the paragraph above, as well as General 
Provisions 1b, are incorporated herein by this reference.  The proposed structure mimics similar 
storage structures already in place on the south side of the building while maintaining the 
functionality of alley access, and that approval of the requested Administrative Variance would 
not substantially negatively impact adjacent properties due to the existing substantial landscaping 
in the form of large mature trees and shrubs located on the sloped area immediately south of the 
alley, which already effectively buffer views of the backside of the Ashland Street Cinema 
building.  The Commission further finds that the view from the public right-of-way appears to be 
entirely screened by the existing buildings and landscaping in place to the south of the alley, and 
while the proposed accessory structure would potentially be visible from the residential units in 
the adjacent Pines Trailer Court, the spatial buffer provided, fencing in place between the 
properties, and design, color, materials and placement to match the existing storage structures all 
effectively mitigate  visual impacts and amount to architectural integration of the accessory 
equipment structure into the existing building in a manner in keeping with the purpose and intent 
of the standards. This criterion is met.  . 
 
The purposes of the Site Design and Use Chapter include reducing adverse effects on 
surrounding property owners and the general public, creation of a safe and comfortable business 
environment, energy conservation, enhancement of the environment for walking, cycling, and 
mass transit use, and ensuring high quality development throughout the City.  [See AMC 
18.72.010].  This criterion is met based on the specific findings of compliance with conditional 
use criteria set forth above, as well as the design standards and general standards set forth above 
and incorporated herein by this reference.   
 
Finally, the requested variance is the minimum necessary to alleviate the hardship.  The 
landscaping is unnecessary in this location and the applicant has requested no more relief than is 
necessary to effectuate construction of the proposed use.  The above finding is based on the 
detailed findings set forth herein, the detailed findings and responses in the Staff reports and 
those findings and responses in support provided by the Applicant, specifically incorporated 
herein by this reference, as well as by competent substantial evidence in the whole record.    
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V. ORDER 
 
In sum, the Planning Commission concludes based on the whole record, that the proposal 
represented in Planning Action #2009-01244. to install rooftop wireless communications 
facilities consisting of 12 architecturally-integrated panel antennas on the existing Ashland Street 
Cinema building located at 1644 Ashland Street and to construct an associated ground-mounted 
accessory equipment structure, and an Administrative Variance from the Site Design and Use 
Standards’ required landscape buffer for the ground-mounted accessory equipment structure is in 
compliance with all applicable approval criteria and is supported by evidence contained within the 
whole record.   
 . 
Accordingly, based on the above Findings of Fact and Conclusions of Law, and based upon the 
evidence in the whole record, the Planning Commission hereby APPROVES Planning Action 
#2009-01244., subject to compliance with the conditions of approval, as set forth in the body of 
this document , incorporated herein, and as set forth below.   The following are the conditions 
and they are attached to the approval: 
 

1) That all proposals of the applicant be conditions of approval unless otherwise 
modified here. 

2)  That all requirements of the Building Division, including but not limited to: that 
final drawings prepared by an Oregon-licensed design professional shall be 
necessary to complete the submission for permits; that permit drawings shall 
address OSSC Chapter 16 wind, seismic and tributary loads, forms of attachment, 
and any special inspections required; and that all necessary building permits be 
obtained, and all permit fees and associated charges paid prior to installation.    

3) Building permit submittals shall include written communications from the Federal 
Aviation Administration, the Aeronautics section of the Oregon Department of 
Transportation, and the Federal Communications Commission that the proposed 
wireless communication facility complies with the regulations of their respective 
agencies or is exempt from those regulations. 

4) That prior to the issuance of a building permit, the applicants shall obtain a 
business license from the City of Ashland. 

5)  That prior to use of the proposed wireless communications facility (WCF), the 
applicants shall paint and texture the proposed penthouse element and accessory 
equipment structure in a non-reflective finish and color to match the existing 
building.   

6)  That Building Permits be obtained for any future carrier that might consider use 
of the applicant's facilities as a matter of co-location. 

7)  That a Site Review and Conditional Use Permit be obtained for any future carrier 
that might consider a different mounting location.  

8)   That no signage beyond that allowed for wireless communications facilities in 
AMC 18.72.180.C ("a maximum of two non-illuminated signs with a maximum of 
two square feet each stating the name of the facility operator and a contact phone 
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number”) shall be permitted on the wireless communications facility.  No 
additional signage for the theater or other shopping center uses shall be permitted 
on the rooftop wireless communications facility (WCF). 

9) That prior to the issuance of a building permit, the applicants shall provide a copy 
of a revised lease or similar executed/signed legal instrument which modifies item 
#8b in the lease agreement to more narrowly define conflicting uses in terms of 
signal interference and demonstrate that collocation is not precluded by the lease 
agreement. 

10) That the requirements of the Ashland Fire Department, including that the required 
clear width for fire apparatus access be maintained for the driveway at the south 
side of the building with the installation of the accessory equipment structure, 
shall be satisfactorily addressed prior to the issuance of an occupancy permit or 
approval of the final inspection. 

11) That the building permit submittals shall include an electric service plan approved 
by the City of Ashland’s Electric Department. 

12) That a screened trash and recycling enclosure shall be in place, in use and 
inspected by the staff advisor in accordance with the Site Design and Use 
Standards prior to the final inspection or use of the proposed wireless 
communication facility.  An opportunity to recycle site of equal or greater size 
than the solid waste receptacle shall be included in the trash enclosure in 
accordance with 18.72.115.A. 

13) That the proposed two-tiered lateral parapet wall elements of the façade shall be 
removed from the design unless the applicants can demonstrate that they serve a 
specific structural or screening function which would be compromised by their 
removal.  The reduced mass and associated height of the design elements shall be 
verified by a licensed engineer consistent with AMC 18.72.180.C.1.d. 

14) That all equipment and structures shall be removed from the site and the site 
returned to its original condition, or condition as approved by the Staff Advisor, if 
the facility is abandoned for a period greater than six months.  Removal and 
restoration must occur within 90 days of the end of the six month period. 

 
Ashland Planning Commission Approval   

   
                             
 _______________________________  ________________ 
 Pam Marsh      Date 
 Planning Commission Chair      
   
 Signature authorized and approved by the Commission this 13th day of July, 2010 
 
 Approved as to form: 
 
 ____________________________  Date: _____________ 
 Ashland City Attorney 
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Memo 

 
DATE:  7/13/10 
 
TO:  Planning Commission   
 
FROM: April Lucas, Administrative Assistant 
 
RE:  Planning Commission Rules Update 
 
 
On February 8, 2010 the City Council adopted uniform policies and operating procedures for all City 
advisory commissions and boards. As a result, an update of the Planning Commission Rules is necessary 
to provide consistency with the new ordinance. 
 
The proposed revisions to the Planning Commission Rules are attached. Deletions are bold lined 
through and additions are bold underlined.  
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PLANNING COMMISSION RULES1   
GOVERNING THE CONDUCT OF ITS BUSINESS 
 
 
1. Meetings. The number of Planning Commission, hereinafter referred to as 

“commission”, meetings per month and a schedule of meeting dates shall be 

established and may be altered or changed at any regularly scheduled meeting. Two 

regular meeting dates are established each month on the second and fourth 

Tuesdays at 7 p.m. in the Council Chambers.   

1.1. Public hearings shall conclude at 9:30 p.m. and be continued to a future date 

to be set by the commission, unless the commission by a two-thirds vote of 

those present, extends the hearing(s) for one-half hour until 10:00 p.m. and 

for an additional half-hour until 10:30 p.m. if desired, at which time the 

commission shall set a date for continuance.  

1.2. All meetings shall end no later than 10:00 p.m., unless the commission by 

two-thirds vote of those present extends the meeting for one-half hour until 

10:30 p.m. at which time the commission shall set a date for continuance of 

the agenda items not acted upon. 

1.3. Additional meetings may be held at any time upon the call of the chair or by a 

majority of the voting members of the commission or upon request of the city 

council. following at least twenty-four hours' notice to each member of 
the commission. Notwithstanding notice requirements under Oregon 
law, advance notice of at least 36 hours shall be provided for all 
meetings.   

 

2. Quorum. Five (5) members of the commission constitute a quorum. A meeting 
of greater than one-half of the regular members constitutes a quorum. A simple 

majority of the quorum present determines the action on any motion, question, 

ordinance, or resolution. The recommendation to the City Council of any 
amendment to the Land Use Ordinance or Comprehensive Plan shall be by the 
affirmative vote of not less than a majority of the total members of the 
commission. 

                                            
1 Section 2.10.070 of the Ashland Municipal Code authorizes the Commission to adopt rules for its governance and 
procedures, consistent with the laws of the state. These rules are adopted under such authority.  
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3. Election of Officers. In June of each year At its first meeting of the year the 

commission shall elect a chair and first and second vice-chairs. The recording 

secretary shall be a member of the Community Development Department staff. 

 

4. Duties of Officers. The duties and powers of the officers of the commission shall be 

as follows: 

4.1.   The Chair Shall: 

4.1.1.  Preside at all meetings of the commission. 

4.1.2.  Call special meetings of the commission. 

4.1.3.  Sign documents of the commission. 

4.1.4.  See that all actions of the commission are properly taken. 

4.2. First Vice-Chair. During the absence, disability, or disqualification of the chair, 

the first vice-chair shall exercise or perform all the duties and be subject to all 

the responsibilities of the chair. 

4.3.   Second Vice-Chair. During the absence, disability, or disqualification of the  

 chair and first vice-chair, or at the request of the chair, the second vice-chair 

shall exercise or perform all the duties and be subject to all the 

responsibilities of the chair.    

4.4.   The recording secretary shall: 

4.4.1. Take minutes for commission meetings. Keep the minutes of all 
meetings of the commission in an appropriate minute book. 

4.4.2. Give or serve all notices required by law. 

4.4.3. Prepare the agenda for all meetings of the commission. 

4.4.4. Be the custodian of commission records. 

4.4.5. Inform the commission of correspondence relating to business of the 

commission and attend to such correspondence. 

 

5. Scheduling Council Matters. Matters referred to the commission by the city council 

shall be placed on the calendar for consideration and action at the first meeting of 

the commission after such reference. 
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6. Rules of Order.   
6.1. Robert’s Rules of Order shall generally govern the commission in all cases 

not otherwise provided for by these rules by ordinance or by state law. Failure 

to strictly follow Robert’s Rules of Order shall not be cause to void or 

otherwise disturb a decision or action of the commission.   

6.2. The commission may set time limits for speakers, providing equal opportunity 

for opponents and proponents, while enabling the commission to finish 

business scheduled before the commission. The chair may set the order of 

speakers and changes to agenda order as needed to conduct business 

before the commission. 

6.3. Reconsideration. The commission may reconsider matters brought before the 

commission as set forth below. 

a. The staff liaison, applicant or any interested party may request 

reconsideration of the vote after the public record has been closed, but 

prior to adoption of the final order (findings, conclusions and orders) by 

providing evidence to the Community Development Director that a factual 

error occurred through no fault of the party asking for reconsideration, 

which in the opinion of the director might affect the decision before the 

commission. Failure of an issue to be raised in a hearing, in person or by 

letter, or failure to provide statements or evidence sufficient to afford the 

commission an opportunity to respond to the issue precludes a 

reconsideration request.   

i. Such request shall be at least fifteen (15) days prior to the 

commission’s next regular meeting. 

ii. If the director is satisfied that an error occurred crucial to the 

decision, the director shall schedule reconsideration with notice to 

participants of the matter before the commission. Reconsideration 

shall be scheduled before the commission at the next regularly 

scheduled meeting.  

iii.  The commission shall first decide, by motion, whether to reconsider 

the matter and if so, the limits of reconsideration and testimony. 

Unless agreed to by a majority, reconsideration shall be limited to 
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the portion of the decision affected by the facts not raised during 

the open public hearing and record. 

iv. Regardless of who files the request for reconsideration, if the 

applicant has not consented to an extension of the time limits (120 

day rule) as necessary to render a decision on the reconsideration, 

the reconsideration shall be denied by the director. 

b. Any member of the commission who voted in favor of the decision may 

move to reconsider the decision at the next regular scheduled meeting. If 

the motion is seconded the commission shall vote on whether to 

reconsider. If the commission votes to reconsider, the process outlined in 

6.3.a.iii above shall be followed. 

 

7. Procedure. Hearings shall be conducted as set forth in Ashland Municipal Code and 

Oregon Law, and the commission shall adopt and make available to the public the 

City of Ashland Public Hearings Format for Land Use Hearings as adopted by the 

commission.   

 

8. Hearings Board. The conduct of the Hearings Board shall be governed by 

applicable sections of these rules, specifically, sections 6, 7, 9, 10 and 11. 

 

9. Voting. Voting on quasi-judicial matters shall be by roll call vote and the order of 

voting shall be rotated. Voting on other matters may occur by voice vote unless an 

oral vote is requested by the commission. 

 

10. Public Disclosure. Any member of the commission who has a conflict of interest or 

a bias on any matter that is on the commission agenda shall voluntarily excuse 

themselves, vacate the member's seat and refrain from discussing and voting on 

such items as a commissioner.  

  

11. Absence at Hearing. Except as provided below, only those members of the 

commission present at the hearing may act on a planning action. Any commissioner 

absent for any part of the hearing on an action may act if the commissioner reviews 
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the record of the hearing and all of the documents submitted at the hearing(s) prior 

to participating in any deliberations or decisions. 

 

12. Notification of Absence. Each member of the commission who knows that the 

member will not be able to attend a scheduled meeting of the commission shall 

notify the Community Development Director at the earliest possible opportunity 
the commission chair or staff liaison at least two hours prior to the meeting. 
The Community Development Director shall notify the chair of the commission in the 

event that the projected absences will produce a lack of quorum. 

 

13. Vacancy. The vice-chair shall succeed the chair if the chair vacates the office before 

the term in completed. The vice-chair shall serve the unexpired term of the vacated 

office. A new vice-chair shall be elected at the next regular meeting. 

 

14.  Amendments. These rules may be amended at any meeting of the commission by 

a majority of the commission, provided that the text of a proposed rule change and 

scheduled consideration date is announced at a commission meeting at least 

fourteen (14) days prior to the meeting where the rule change is to be considered, 

and provided further that notice of such proposed amendment is given to each 

member in writing at least fourteen (14) days prior to the meeting. 

 

Adopted by the Planning Commission on the ____ day of ________, 2010. 

 

 

______________________________ 

Pam Marsh, Chair 
Ashland Planning Commission 



ORDINANCE NO.  3003 
 
AN ORDINANCE AMENDING THE ASHLAND MUNICIPAL CODE ADDING A 
NEW CHAPTER 2.10, PROVIDING FOR UNIFORM POLICIES AND 
OPERATING PROCEDURES FOR ADVISORY COMMISSIONS AND 
BOARDS; ADDING A NEW CHAPTER 2.11 MUNICIPAL AUDIT 
COMMISSION; A NEW CHAPTER 2.19 HOUSING COMMISSION, A NEW 
CHAPTER 2.15 FOREST LANDS COMMISSION, A NEW CHAPTER 2.22 
BUILDING BOARD OF APPEALS AND AMENDING AMC 2.12 PLANNING 
COMMISSION, AMC 2.13 TRANSPORTATION COMMISSION, AMC 2.17, 
PUBLIC ARTS COMMISSION, AMC 2.18 CONSERVATION COMMISSION, 
AMC 2.21 CABLE ACCESS COMMISSION, AMC 2.23 ASHLAND AIRPORT 
COMMISION, AMC 2.24 HISTORIC COMMISSION, AMC 2.25 TREE 
COMMISSION, AMC 2.56 BAND BOARD, REPEALING RESOLUTIONS 1995-
25, 1996-18, 2003-07 and 2007-15, AND CREATING A NEW CHAPTER 2.29 
CONCERNING PUBLIC ART AND AMENDING CHAPTER 15.04 

 
Annotated to show deletions and additions to the code sections being modified. 
Deletions are bold lined through and additions are bold underlined. 

 
WHEREAS, in 2006-2007 the City Council undertook the task of reviewing the 
Council Rules codified in AMC Chapter 2, under which the City Council operates; 
and  
 
WHEREAS, as part of the Council Rules review, the Council Rules Committee 
began a review and discussion of the rules under which its advisory 
commissions, committees and boards operate; and  
 
WHEREAS, in various Ordinances and Resolutions, the City has established 
numerous commissions, committees and boards as a means of providing 
detailed study, action and recommendations to the Council; and  
 
WHEREAS, the City Council desires to complete the work of the Council Rules  
Committee as it relates to Additional Council Rules [separate ordinance] as well 
as Uniform Policies and Operating Procedures for Advisory Commissions, 
Committees and Boards [this ordinance]; and  
 
WHEREAS, the City Council wishes to codify Regular Commissions such as 
Housing Commission, Forest Lands Commission and the Municipal Audit 
Committee (now Commission) in the Ashland Municipal Code and edit existing 
ordinances to reduce duplication; and 
 



THE PEOPLE OF THE CITY OF ASHLAND DO ORDAIN AS FOLLOWS: 
 
SECTION 1.  A new Chapter 2.10 [Uniform Policies and Operating Procedures 
for Advisory Commissions and Boards] is hereby added to the Ashland Municipal 
Code to read as follows: 

2.10 Uniform Policies and Operating Procedures for Advisory Commissions 
and Boards 

2.10.005 Purpose.  Advisory commissions and boards (advisory bodies) 
require uniform rules, policies and operating procedures to assure 
maximum productivity and fairness for members and the public.  Except 
where otherwise provided in this Code, the following policies and 
procedures govern all the City's commissions and boards, as well as ad ho 
entities.  Nothing herein removes the requirement for compliance with 
more specific regulations and guidelines set forth by state statute, 
administrative rule, ordinance, or resolution specific to the advisory body.  
These rules do not apply to the elected Parks and Recreation Commission. 
 
2.10.010 Created or Established.  See individual Commission or Board 
Code Chapters codified between AMC 2.11 and AMC 2.25. 
 
2.10.015 Appointment. See AMC 2.04.090.C. 
 
2.10.020 Terms, Term Limits and-Vacancies  All successors to original 
members of an advisory commission or board, shall have a three (3) year 
term, except as otherwise provided in the appointment order.  
Notwithstanding the three year limitation, Planning Commissioners shall 
serve four (4) year terms.  All regular terms shall commence with 
appointment and shall expire on April 30 of the third year, unless otherwise 
provided in the appointment order.  The appointing authority may stagger 
terms in the original appointment order as necessary.  Members may serve 
three (3) terms on any single commission or board, after which time the 
Mayor and Council will give due consideration to other qualified candidates 
before making a reappointment.  Any vacancy shall be filled by 
appointment by the Mayor, with confirmation by the City Council, for any 
unexpired portion of the term as provided in AMC 2.04.090.C.   
 
2.10.025 Meetings and Attendance.  Unless otherwise provided by law, the 
number of meetings related to business needs of an advisory commission, 
or boards may be set by the advisory body.  All members are expected to 
attend all regularly scheduled meetings, study sessions and special 
meetings, when applicable.  If a member will be absent from a meeting the 
member must notify the chair or the staff liaison at least two hours prior to 
the meeting.  Any member who has two or more unexcused absences in a 
six month period [i.e. January 1– June 30 or July 1 - December 31] shall be 
considered inactive and the position vacant.  Further any member not 



attending a minimum of two-thirds (2/3) of all scheduled meetings 
(inclusive of study sessions and special meetings) shall be considered 
inactive and the position vacant.  Attendance shall be reviewed by the 
commission or board during the regularly scheduled meetings in January 
and July, with a report sent to the Mayor and City Council advising of the 
need for appointment or re-appointment, if necessary. 
 
2.10.030 Removal.  See AMC 2.04.090.F. 

2.10.035. Public Meeting Law.  All meetings of advisory commissions and 
boards are subject to strict compliance with public meeting laws of the 
State of Oregon.  Notwithstanding notice requirements under Oregon law, 
advance notice of at least 36 hours shall be provided for all meetings.  
Notice shall be sent to a newspaper with general local circulation and 
posted on the city’s website.  In the case of emergency or when a state of 
emergency has been declared, notice appropriate to the circumstances 
shall be provided and reasons justifying the lack of 36-hour notice shall be 
included in the minutes of such meeting. 

2.10.040   Quorum-and Effect of Lack Thereof.  A meeting of greater than 
one-half of the regular members constitutes a quorum.  Non-voting ex 
officio members, staff and liaisons do not count toward the quorum.  A 
majority of the quorum is necessary to adopt any motion.  Members need 
not be physically present at a meeting if another means of attendance (e.g. 
telephonic, internet etc.) has been established by the membership and 
public meetings law requirements are met. If there is no quorum for a 
meeting, no official business shall be conducted and all matters advertised 
shall automatically be continued to the next regularly scheduled meeting. 

 
2.10.045 Council Liaison.  See AMC 2.04.100. 
 
2.10.050. Election of Officers, Secretary, and Subcommittees.  At its first 
meeting of the year the advisory commission or board shall elect a chair 
and a vice chair who shall hold office at the pleasure of the advisory body. 
Neither the chair nor vice-chair shall serve as an officer for more than two 
consecutive terms.  Without the need for an appointment, the head of the 
City Department staffing the commission, committee or board shall be the 
Secretary and shall be responsible for keeping an accurate record of all 
proceedings.  The Department head may delegate such tasks to a staff 
liaison.  Subcommittees may be formed for the purpose of gathering 
information and forming a recommendation to be brought forward to the 
full advisory body.  Provided however, only the full body can make 
recommendations to the City Council.  Subcommittees must comply fully 
with the requirements of Oregon Public Meetings law. 



2.10.055. Role of Staff.  At least one staff person is assigned to work with 
each advisory commission or board.  The staff liaison provides 
professional guidance, continuity, and insight into City policy and attends 
all regular and special meetings and workshops.  The staff liaison supports 
the group as a whole and shall not do work at the request of individual 
members.   Each staff liaison has a limited amount of time to devote to the 
group.  If additional staff time is needed the request should be made to the 
City Administrator or appropriate Department Head. 

2.10.060  Agendas and Minutes.  The chair or staff liaison will be 
responsible for the agenda of all meetings of advisory commissions and 
boards.  A member or staff liaison will be responsible for taking minutes. 
Agendas and minutes will be posted on the city's web site.  Members are 
encouraged to access those documents from the web site.  Staff will email 
or mail documents to members upon request.  The Council Liaison shall 
periodically be given the opportunity to report to the commission or board. 

2.10.065. Goals.  Advisory commissions and boards are encouraged to 
establish annual goals and action items that reflect the body’s charge as 
stated in the specific commission ordinance.  Advisory bodies are 
expected to suggest, support and advance Council goals and are 
encouraged to look for ways within their own unique responsibilities to do 
so. 

2.10.070. Rules and Regulations.  The advisory commission or board may 
make such rules and regulations as are necessary for its governance, 
including the conduct of meetings, when not inconsistent with Ashland 
City Charter, Ashland Municipal Code or Oregon law.  These rules may be 
less formal than Roberts Rules of Order.  In the event of conflicts that 
cannot be resolved less formally, Roberts Rules of Order shall be used as 
the standard for meeting rules and procedures. Failure to strictly follow 
Roberts Rules of Order shall not be cause to void or otherwise disturb a 
decision or action.  The body will strive to be clear in its proceedings. 

2.10.080. Code of Ethics.  The City of Ashland is committed to the highest 
ethical standards for its public officials. To ensure public confidence, all 
members of advisory commissions and boards must be independent, 
impartial, responsible and not use their position for personal gain or to 
benefit or harm others.  Advisory commissions and boards shall operate in 
the general public interest serving the community as a whole and  shall 
serve no special interests.  Advisory commission and board members shall 
not endorse in their official capacity any commercial product or enterprise.  
Members should be aware the criminal codes, ethics and conflict of 
interest laws set forth in state statutes and city ordinances, including but 
not limited to the State of Oregon Criminal Code, ORS 244 and in AMC 
Chapter 3.08.  



2.10.085. Deliberation.  It is the duty of the chair or presiding officer to 
ensure that each member has the opportunity to speak.  Members speak 
only for themselves and shall be open, direct and candid.  Members shall 
strive to deliberate to a decision and shall rely upon the chair to keep the 
discussion moving.  No member shall speak more than once until every 
member choosing to speak shall have spoken or waived their right to do 
so.  No member shall speak more than twice on the same motion without 
leave of the presiding officer. 

2.10.090. Council as Final Decision-Maker.  With the exception of certain 
delegated quasi-judicial actions, most advisory commissions and boards 
do not make final decisions subject to appeal but rather make 
recommendations to, or act in an advisory capacity to the council.  The City 
Council is the final decision-maker on all city policies and the use of city 
resources. 

2.10.095 Gifts.  Subject to the acceptance of the City Council, an advisory 
body may receive gifts, bequests or devises of property in the name of the 
City to carry out any of the purposes of the advisory commission or board, 
which funds, if required by the terms of the gift, bequest or devise, shall be 
segregated from other funds for use with the approval of the City Council.  
 
2.10.100 Budget, Compensation and Expenses.  Money is set aside in 
department budgets for Commission and Board expenses.  Should an 
advisory body require additional funds, requests should be submitted to 
the department head through the staff liaison.  Regular members of the 
advisory commissions and boards shall receive no compensation for 
services rendered.  Members must receive permission and instructions 
from the staff liaison in order to be reimbursed for training or conferences 
and associated travel expenses related to official business. 
 
2.10.105 Reports.  Advisory commissions and boards shall submit copies 
of its minutes to the city council and shall prepare and submit such reports 
as from time to time may be requested by the Mayor and City Council.   
Unless otherwise expressly provide in the Ashland Municipal Code or State 
Law, all reports or recommendations of City advisory bodies committee 
shall be considered advisory in nature and shall not be binding on the 
mayor or city council.  
 
2.10.110. Lobbying and Representing the City.    Members shall only 
represent the opinion or position of the advisory body if specifically 
authorized by the full membership at a duly advertised meeting.  Unless 
specifically directed by the City Council to state the city's official position 
on federal, state or county legislative matters, no lobbying before other 
elected bodies or committees will be undertaken by members of advisory 
commissions and boards.  An individual member is free to voice a position 



on any issue as long as it is made clear that the speaker is not speaking as 
a representative of the city or as a member of an advisory  commission or 
board.  Advisory body members are prohibited from engaging in political 
activity in accordance with ORS 260.432. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



SECTION 5.   Chapter 2.12, [Planning Commission], is hereby amended to read 
as follows:   
 
2.12 City Planning Commission 

2.12.010 Established Membership Created 

There is established created a City Planning Commission consisting of nine 
(9) members, to be appointed by the Mayor and confirmed by the City Council, to 
serve without compensation, not more than one (1) of whom may reside within 
three (3) miles outside the City limits.  Appointments shall conform to the 
legal constraints of ORS 227.030.  The Mayor shall be an ex officio, non-
voting member of the City Planning Commission. 

2.12.020 (Repealed) 
 
2.12.030 Terms of Office – Vacancies 
 
Successors to the original members of the City Planning Commission shall 
hold office for four (4) years.  
 
2.12.035 Terms of Office – Attendance 
 
All appointed Commissioners shall be expected to attend regularly 
scheduled Planning Commission meetings, study sessions, and Hearings 
Board meetings, when applicable. Any Commissioner having two (2) 
unexcused absences in a six (6) month period shall be considered inactive 
and the position vacant. Any Commissioner not attending a minimum of 
two-thirds (2/3) of all scheduled meetings shall be considered inactive and 
the position vacant. Attendance shall be reviewed by the Commission 
during the regularly scheduled meetings of January and July, with 
recommendations sent to the Mayor and Council for replacement, if 
necessary. 
 
2.12.040 Elections of Officers - Annual Report 

The Commission, at its first meeting, or as set forth in the Planning 
Commission bylaws, shall elect a Chair and a Vice-Chair, and shall appoint 
a Secretary who need not be a member of the Commission, all of whom 
shall hold office at the pleasure of the Commission. The Secretary shall 
keep an accurate record of all proceedings, and the City Planning 
Commission shall, on the first day of October of each year, make and file a 
report of all its transactions with the City Council. 

2.12.050 Quorum - Rules and Regulations 



Five (5) members of the City Planning Commission constitute a quorum. 
The Commission may make and alter rules and regulations for its 
government and procedure, consistent with the laws of the state and shall 
meet at least once every thirty (30) days. The recommendation to the City 
Council of any amendment to the Land Use Ordinance or Comprehensive 
Plan shall be by the affirmative vote of not less than a majority of the total 
members of the commission. 

2.12.060 Powers and Duties - Generally 

A. The Planning Commission is the appointed citizen body with the 
primary responsibility of providing recommendations to the Mayor 
and City Council regarding the overall direction of land use 
planning. The Commission reviews and makes recommendations 
regarding comprehensive land use planning and fosters mutual 
communication on land use issues. The Commission is responsible 
to the City Council for making recommendations on land use plans 
and policies that are coordinated with other City plans, policies, and 
functions. 

B. The Planning Commission shall have the powers and duties to: 

1. Periodically review the Comprehensive Plan and make 
recommendations to the City Council on public processes, 
studies, and potential revisions to the Plan. Work in 
conjunction with other City citizen advisory commissions, 
boards, and committees to ensure coordination of various 
elements of the Comprehensive Plan. 

2. Render quasi-judicial decisions on land use applications 
and appeals of administrative land use decisions as 
prescribed by the Ashland Code and Oregon state law. 

3. Conduct public hearings and make recommendations to 
the City Council on planning issues and legislative changes 
to land use regulations and ordinances. 

4. When needed to implement City goals and policies, meet 
with other planning bodies in the region on issues that affect 
City land use planning. Make recommendations to the City 
Council on regional land use issues in general. 

5. Foster public awareness and involvement in all aspects of 
land use planning in the community. 



C. Except as otherwise set forth by the City Council, the Planning 
Commission may exercise any or all of the powers and duties 
enumerated in ORS 227.090 et. seq., as well as such additional 
powers and duties as are set forth herein. 

 
2.12.070 (Repealed) 
 
2.12.080 Funding - Gifts and Bequests 
 
The City Council may annually budget such sums, and authorize the 
employment of consulting advice and/or necessary staff to carry out the 
powers and duties delegated to the City Planning Commission and its 
subcommittees set forth in this chapter. The Commission may receive 
gifts, bequests or devises of property to carry out any of the purposes of 
this chapter, which shall be placed in a special fund for the use of said 
Commission. 
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