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Date 

Agenda Item 
Small Wireless Telecommunications Facilities 

o Draft Amendments of the AMC 13.02 Rights-of-Way, and 
o Draft Design Standards and Applications Requirements  

From Douglas M McGeary,  Title Acting City Attorney 

Contact Doug.mcgeary@ashland.or.us and 541-552-2091  

Item Type Requested by Council  ☐     Update ☐      Request for Direction ☒      Presentation ☒ 

SUMMARY 
The City Attorney’s Office is returning to the City Council with further draft amendments to the Right-Of-Way 
ordinance and a design standards resolution that are intended and necessary to guide the review and approval 
of small wireless facility applications consistent with FCC regulations. 

POLICIES, PLANS & GOALS SUPPORTED 
 
BACKGROUND AND ADDITIONAL INFORMATION 
The previous draft ordinance for small wireless telecommunication facilities presented to the Council was based 
on the model ordinances developed by the League of Oregon Cities (LOC) in response to settlements from 
federal lawsuits involving Oregon cities. These lawsuits arose from conflicts over local regulations that imposed 
restrictions on small cell facilities and older technologies. The LOC worked with the industry to reach 
compromises and develop these model ordinances. However, the Council has expressed a preference for an 
ordinance that imposes stricter limitations on an applicant's network configuration. The objective is to mitigate 
any possible legal challenges to the ordinance by ensuring compliance with the rights granted to applicants 
under FCC rules. 
 
The proposed ordinance builds upon the LOC model rules as a foundation but incorporates certain 
modifications to include definitions and standards that enable more stringent restrictions on an applicant's 
network configuration. Additionally, the ordinance includes a comprehensive severability clause to tackle 
potential challenges arising from stricter regulations. 
 
Comprehensive revisions are incorporated into the model resolution for design standards. As a resolution, it 
offers greater flexibility compared to an ordinance, allowing for adjustments in response to changes in the law 
or rectifying problematic provisions that could potentially entangle the city in a lawsuit. Similar to the ordinance, 
it includes a severability clause, empowering the city to modify any directive while upholding strict limitations in 
all other aspects pertaining to the approval of an application. 
 
At this stage, The City Attorney is requesting direction from Council on how it wishes to proceed in considering 
draft amendments to AMC 13.02 Rights-of-Way and the draft resolution for Design Standards and Applications 
Requirements.  Following Council’s directive, it will be necessary to subject the ordinance and resolution to 
further peer review and engage in discussions with the Public Works, Electric Department, and Planning 
departments before it can be presented for the first reading of the ordinance and final adoption consideration.  
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It is crucial for the Council to carefully examine the documents and confirm their intent to pursue an ordinance 
that imposes the most stringent limitations on applicants, despite the potential risk of legal challenges. The area 
of law pertaining to FCC regulation is highly technical and constantly evolving due to rapid technological 
advancements. Defending such lawsuits can be costly, requiring specialized expertise to navigate the rules and 
apply the law during litigation. The League of Cities (LOC) provides assistance to cities in litigation of this nature, 
particularly if their model ordinance is being challenged. However, they may be less inclined to offer support for 
significant changes made to their model ordinance. 
 
FISCAL IMPACTS 
The City will collect fees for the review of small wireless facilities, as permitted by the FCC. The FCC has 
determined that the following fees are considered fair and reasonable:  
• $500.00 for non-recurring fees, including a single, up-front application for up to five small wireless facility 

sites, with an additional $100.00 for each additional small wireless facility site beyond the initial five sites;  
• $1,000 for non-recurring fees for a new pole to support one or more small wireless facility;  
• $270.00 per year for all recurring fees, including any right-of-way access fee (e.g., encroachment permit) or 

fee for attachment to a municipality-owned structure in the public right-of-way. 
• Under the draft amendment to AMC 13.02 application requirements, the applicants for small cell wireless 

facilities must use an impartial third-party analyst, who is subject to the approval of the City, to verify the 
applicant’s system coverage deficiencies that necessitate the facility’s siting, or other complaints that 
enforcement of the City’s regulations would constitute an "effective prohibition" of their wireless service.   

 
DISCUSSION QUESTIONS 
If the Council chooses to continue with review of the draft ordinance and resolution as presented, then this office 
will submit the matters for review with affected departments and review by others with technical knowledge in 
this field. 

SUGGESTED NEXT STEPS 
Direct the City Attorney on how to proceed with the review of revisions to the amendments of the AMC 13.02 
Rights-of-Way ordinance and the accompanying resolution for Design Standards and Applications 
Requirements regarding small cell wireless facilities. 
 
REFERENCES & ATTACHMENTS 

• Draft AMC chapter 13.02 Public Rights-of-Way ordinance with redlined amendments establishing 
standards for small wireless facilities in the rights-of-way in the city of Ashland 

• Draft resolution for Small Wireless Facility Design Standards and Application Requirements For City 
Rights-of-Way with updates redlined 



ORDINANCE NO.______ 

 

AN ORDINANCE AMENDING AMC CHAPTER 13.02 PUBLIC RIGHTS-

OF-WAY AND ESTABLISHING STANDARDS FOR SMALL WIRELESS 

FACILITIES IN THE RIGHTS-OF-WAY IN THE CITY OF ASHLAND 

Annotated to show deletions and additions to the code sections being modified.  Deletions are bold lined 

through and additions are bold underlined. 

 

WHEREAS, Article 2. Section 1 of the Ashland City Charter provides: 

 

Powers of the City.  The City shall have all powers which the constitutions, statutes, and common 

law of the United States and of this State expressly or impliedly grant or allow municipalities, as 

fully as though this Charter specifically enumerated each of those powers, as well as all powers not 

inconsistent with the foregoing; and, in addition thereto, shall possess all powers hereinafter 

specifically granted.  All the authority thereof shall have perpetual succession. 

 

WHEREAS, the City desires to encourage wireless infrastructure investment by providing a fair and 

predictable process for the deployment of small wireless facilities, while enabling the City to 

promote the management of the rights-of-way in the overall interests of the public health, safety and 

welfare; and  

 

WHEREAS, the City recognizes that small wireless facilities are needed to deliver wireless access 

and capacity to advanced technology, broadband and first responder services to homes, and 

businesses, as well as health care, public safety and educational services providers within the City; 

and  

 

WHEREAS, the City recognizes that the wireless industry needs small wireless facilities, including 

facilities commonly referred to as small cells, deployed in the public rights-of-way; and  

 

WHEREAS, the City further recognizes that the City must balance the benefits from small cell 

infrastructure with its aesthetic impact on the community in order to mitigate or avoid adverse 

visual impacts, encourage the deployment of infrastructure consistent with the surrounding built 

and natural environment, and preserve the City’s historic and environmental resources to the 

extent feasible; and 

WHEREAS, the City intends to adopt a new code consistent with local, state and federal laws, standards 

and requirements.  

THE PEOPLE OF THE CITY OF ASHLAND DO ORDAIN AS FOLLOWS: 

SECTION 1.  Chapter 13.02 PUBLIC RIGHTS-OF-WAY of the Ashland Municipal Code is 

hereby amended and by adding the following Sections as follows: 

 



 

 
 

Chapter 13.02 
PUBLIC RIGHTS-OF-WAY 

Sections: 

• 13.02.010Definitions 

• 13.02.020Jurisdiction 

• 13.02.030Scope of Regulatory Control 

• 13.02.040Right-of-Way Encroachment 

• 13.02.050Encroachment Permits 

• 13.02.060Standards and Conditions 

• 13.02.070Permit Issuance 

• 13.02.090Revocation of Permits 

• 13.02.100Removal of Encroachment 

• 13.02.110Liability 

• 13.02.130Obligations of the City of Ashland 

• 13.02.200Appeals 

• 13.02.300  Standards For Small Wireless Facilities In The Rights-Of-Way. 

• 13.02.900Penalties 

13.02.010Definitions 

 

(1)   For the purpose of Sections 13.02.010 – 13.02.200 in this chapter, the following mean: 

A. Encroach. The act of a private individual extending from their abutting private property into 

a public right-of-way, public easement or public property. 

B. Encroachment. Area in a public right-of-way, public easement or public property that is 

being encroached upon by a private individual. 

C. Encroachment Permit. A revocable permit granted by the Public Works Director to allow 

permittee to encroach upon a public right-of-way, public easement or public property where 

compliance with this chapter can be demonstrated. 

D. Person. Individual, corporation, association, firm, partnership, joint stock company, and 

similar entities. 

E. Public Easement. An easement granted to the City for a public purpose, including, but not 

limited to the purpose of installing or maintaining public or private utility infrastructure for the 

provision of water, power, heat or telecommunications to the public. 
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F. Public Property. Real property owned by the City and open to the public for public use. 

G. Public rights-of-way. Include, but are not limited to, streets, roads, highways, bridges, alleys, 

sidewalks, trails, paths, public easements, and all other public ways or areas, including 

subsurface and air space over these areas. 

H. Public Works Director. The City Public Works Director or his/her authorized designee. 

I. Within the City: Territory over which the City now has or acquires jurisdiction for the 

exercise of its powers.  

 

(2)   For purposes of Sections 13.02.300 – 13.02.200 in this chapter, the following mean: 

 

(A) “Antenna” means the same as defined in 47 C.F.R. § 1.6002(b), as may be amended or  

superseded. The term includes an apparatus designed for the purpose of emitting radio  

frequencies (RF) to be operated or operating from a fixed location pursuant to Federal  

Communications Commission authorization, for the provision of personal wireless  

service and any commingled information services. For purposes of this definition, the  

term antenna does not include an unintentional radiator, mobile station, or device  

authorized under 47 C.F.R. Part 15. 

 

(B) “Antenna Equipment” means the same as defined 47 C.F.R. § 1.6002(c), as may be  

amended or superseded, which defines the term to mean equipment, switches, wiring,  

cabling, power sources, shelters or cabinets associated with an antenna, located at the  

same fixed location as the antenna, and, when collocated on a structure, is mounted or  

installed at the same time as such antenna. 

 

(C) “Antenna Facility” means the same as defined in 47 C.F.R. § 1.6002(d), as may be  

amended or superseded, which defines the term to mean an antenna and associated  

antenna equipment. 

 

(D) “Applicable codes” means uniform building, fire, safety, electrical, plumbing, or  

mechanical codes adopted by a recognized national code organization or state or local  

amendments to those codes that are of general application and consistent with state and  

federal law. 

 

(E) “Applicant” means any person who submits an application as or on behalf of a wireless  

provider. 

 

(F) “Application” means requests submitted by an applicant required (i) for permission to 

collocate small wireless facilities; or (ii) to approve the installation, modification or 

replacement of a structure on which to collocate a small wireless facility in the rights-of-

way. 

 

(G) “City Structure” means a structure located in the rights-of-way within the City’s  

jurisdictional boundaries that is owned, managed or operated by the City or any  

subdivision or instrumentality thereof, including municipal electric utilities. Including,  



but not limited to streetlights, traffic signals, utility poles, or building. 

 

(H) “Collocate” means the same as defined in 47 C.F.R. § 1.6002(g), as may be amended or  

superseded, which defines that term to mean (1) mounting or installing an antenna facility  

on a preexisting structure, and/or (2) modifying a structure for the purpose of mounting  

or installing an antenna facility on that structure. “Collocation” has a corresponding  

meaning. 

 

(I) “Day” means calendar day. For purposes of the FCC shot clock, a terminal day that 

falls on a holiday or weekend shall be deemed to be the next immediate business day.    

 

“DBM” or “dBm” means decibel milliwatts, which is a measurement of the wireless signal 

strength of wireless networks. 

 

(J) “Decorative pole” means a city structure that is specially designed and placed for  

aesthetic purposes. 

 

“Distributed Antenna System” or “DAS” means a network of spatially separated antenna 

nodes connected to a common source via a transport medium that provides personal 

wireless service within a geographic area. 

 

“Effective Prohibition” means, in reference to 47 U.S.C. § 253(a), a showing of an actual or 

effective prohibition of personal wireless services, rather than the mere possibility of 

prohibition. 

 

(K) “Historic district” means a group of buildings, properties, or sites that are either: (1) 

listed in the National Register of Historic Places or formally determined eligible for listing 

by the Keeper of the National Register in accordance with Section VI.D.1a.i-v of the  

Nationwide Programmatic Agreement codified at 47 C.F.R. Part 1, Appendix C; or, (2) a  

locally designated historic district as of the effective date of this Chapter or in a locally 

designated historic district existing when an application is submitted.     

 

“Illegally Excessive RF Radiation or Illegally Excessive Radiation” means radio frequency 

(RF) radiation emissions at levels that exceed the legally permissible limits set forth within 

47 CFR1.1310(e)(1), Table 1 Sections (i) and (ii), as made applicable pursuant to 47 CFR 

§1.1310(e)(3). 

 

“Macrocell” means a cellular base station that typically sends and receives radio signals 

from large towers and antennas. These include traditionally recognized cell towers, which 

typically range from 50 to 199 feet in height. 

 

“Necessary” or “Necessity” Or “Need” means what is technologically required for the 

equipment to function as designed by the manufacturer, and that anything less will result 

in prohibiting the provision of service as intended and described in the narrative of the 

application. “Necessary” or “need” does not mean what may be desired, preferred, or the 

most cost-efficient approach and is not related to an applicant’s specific chosen design 



standards. Any situation involving a choice between or among alternatives or options is not 

a need or a necessity. 

 

“NEPA” means the National Environmental Policy Act, 42 U.S.C. §4321 et seq. 

“NHPA” means the National Historic Preservation Act, 54 U.S.C. §300101 et seq, and 36 

CFR Part 800 et seq. 

 

“Node, Das Node” means a fixed antenna and related equipment installation that operates 

as part of a system of spatially separated antennas, all of which are connected through a 

medium through which they work collectively to provide personal wireless services, as 

opposed to other types of personal wireless facilities, such as macrocells, which operate 

independently. 

 

“Notice Of Effective Prohibition Conditions” means a written notice which is required to 

be provided to the City at the time of the filing of any application, by all applicants at 

seeking any approval, of any type, for the siting, installation and/or construction of a 

PWSF, wherein the respective applicant asserts, claims or intends the same, that a denial of 

their respective application, by any agent, employee, or appeal process by the City, would 

constitute an “effective prohibition” within the meaning of the TCA constituting a violation 

of Section 47 U.S.C. §332(c)(7)(B)(i)(II). 

 

“Occupational/Controlled Exposure Limits means the applicable radiofrequency radiation 

exposure limits set forth within 47 CFR §1.1310(e)(1), Table 1 Section (i), made applicable 

pursuant to 47 CFR §1.1310(e)(2). 

 

(L) “Permissions” means City authorized permits, agreements or licenses necessary for 

small wireless deployment. 

 

(M) “Person” means an individual, corporation, limited liability company, partnership,  

association, trust, or other entity or organization, including the City. 

 

 

(N) “Pole” means a type of structure in the rights-of-way that is or may be used in whole or 

in  

part by or for wireline communications, electric distribution, lighting, traffic control,  

signage, or similar function, or for collocation of small wireless facilities; provided, such  

term does not include a tower, building or electric transmission structures. 

 

“RF Radiation” means radiofrequency radiation, that being electromagnetic radiation 

which is a combination of electric and magnetic fields that move through space as waves, 

and which can include both Non-Ionizing radiation and Ionizing radiation. 

 

(O) “Rights-of-Way” or “ROW” has the same definition as section (1)(G) in this Section.  

 

(P) “Routine Maintenance” means inspections, testing, repair, and modifications subject to  

Section 6409(a) that maintain functional capacity, aesthetic and structural integrity of a  



small wireless facility and/or the associated pole or structure. 

 

“Setback” for purposes of special use permit applications, a setback means the distance 

between (a) any portion of a small wireless facility and/or complex, including but not 

limited to any and all accessory facilities and/or structures, and (b) the exterior line of any 

right-of-way or part thereof which the applicant seeks a permit to construct or install a 

small wireless facility. In the event that an applicant seeks only a portion of any right-of-

way, the setback shall be measured from the facility to the line of that portion of the right-

of-way actually used by the applicant, as opposed to the exterior line of the right-of-way. 

 

“Shot Clock” means the applicable period which is presumed to be a reasonable period 

within which the City is generally required to issue a final decision upon an application 

seeking special use permit approval for the installation or substantial modification of a 

small wireless facility facility or structure, to comply with Section 47 U.S.C. 

§§332(c)(7)(B)(ii)? of the TCA. 

 

(Q) “Small wireless facility” means a facility that meets each of the following conditions per  

47 C.F.R § 1.6002(l), as may be amended or superseded: 

(1) The facilities (i) are mounted on structures 50 feet or less in height including the 

antennas, or (ii) are mounted on structures no more than 10 percent taller than 

other adjacent structures, or (iii) do not extend existing structures on which they are 

located to a height of more than 50 feet or by more than 10 percent, whichever is 

greater; and, 

(2) Each antenna associated with the deployment, excluding associated antenna  

equipment, is no more than three cubic feet in volume; and, 

 

(3) All other wireless equipment associated with the structure, including wireless  

equipment associated with the antenna and any pre-existing associated equipment 

on  

the structure, is no more than 28 cubic feet in volume; and, 

 

(4) The facilities do not result in human exposure to radio frequency in excess of the  

applicable safety standards specified in 47 C.F.R. § 1.1307(b). 

 

(R) “Structure” means the same as defined in 47 C.F.R. § 1.6002(m), as may be amended or  

superseded, which defines that term as a pole, tower, or base station, whether or not it has  

an existing antenna facility, that is used or to be used for the provision of personal  

wireless service (whether on its own or comingled with other types of service). 

 

“TCA” means the Telecommunications Act of 1996, 47 U.S.C. §332(c) 

 

“Tolling” or “Tolled” means the pausing of the running of the time period permitted under 

the applicable shot clock for the respective type of application for a personal wireless 

services facility. When a shot clock is tolled because an application has been deemed 

incomplete and timely notice of incompleteness was mailed to the applicant, the submission 

of additional materials by the applicant to complete the application will end the tolling, 



thus causing the shot clock period to resume running versus re-starting the time from the 

beginning. 

 

(S) “Wireless Infrastructure Provider” means any person, including a person authorized to  

provide communications service in the state, that builds or installs wireless  

communication transmission equipment, wireless facilities, but that is not a wireless  

services provider. 

 

(T) “Wireless Provider” means a wireless infrastructure provider or a wireless services  

provider. 

 

(U) “Wireless Services Provider” means a person who provides personal wireless services  

(whether or not it is comingled with other services). 

 

 
13.02.020Jurisdiction 

 

As relates to this Chapter 13.02, the City has jurisdiction and exercises regulatory control over 

all public rights-of-way within the City under the authority of the City charter and state law. 

13.02.030Scope of Regulatory Control 

 

The City has jurisdiction and exercises regulatory control over each public right-of-way whether 

the City has a fee, easement, or other legal interest in the right-of-way. The City has jurisdiction 

and regulatory control over each right-of-way whether the legal interest in the right-of-way was 

obtained by grant, dedication, prescription, reservation, condemnation, annexation, foreclosure, 

or other means.  A permit from the City authorizes an applicant to undertake only certain 

activities in accordance with this Chapter and does not create a property right or grant 

authority to the applicant to impinge upon the rights of others who may already have an 

interest in the rights-of-way. 

13.02.040Right-of-Way Encroachment 

 

A. Prohibition. Except as provided in subsection C of this section, no person or entity may 

occupy or encroach on a public right-of-way without the permission of the City. The City grants 

permission to use public rights-of-way, by franchises, licenses, concessions and permits. 

B. Standard Forms. Franchises, licenses, concessions and permits for use of public rights-of-

way shall comply with all applicable requirements for occupancy or encroachment of such areas 

as set forth in AMC Chapter 13.03 and other applicable provisions of the Ashland Municipal 

Code. Franchises, licenses, concessions and permits shall be submitted on a City standard form 

franchise, license, concession, or permit template, together with required fees, if any. Such 

standard fees may be adopted and amended by resolution of the City Council. 

https://ashland.municipal.codes/AMC/13.02.040.C
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C. City Functional Items. The City of Ashland is not required to obtain permits or other City 

authorizations to place City utilities, facilities or other structures in the right-of-way, including 

“functional items” intended for public usage. City functional items include, but are not limited 

to, a City standard bench, water fountain, planter box, garbage receptacle, ash can, bike rack, 

bollard, publication box, or other functional items identified by resolution of the City Council. 

The City Council resolution shall identify functional items and establish minimum standards for 

such items. 

D. Donated or Loaned Functional Items. An abutting property owner together with the occupant 

may donate or loan to the City of Ashland a City standard functional item for use in an adjacent 

sidewalk permit area. Other persons or entities may also donate or loan functional items, for use 

in nonadjacent public areas. Items accepted on loan require insurance and a maintenance/hold 

harmless/indemnity agreement in a form approved by the City. Donated items do not require 

insurance or a maintenance agreement, but the donations must be accepted by the City to be 

eligible for placement. The City Manager is delegated authority to accept or reject donations and 

loans for purposes of this chapter, in the Manager’s sole discretion. After demonstrated 

compliance with this section, the City Public Works Director may authorize in writing the 

placement of a donated or loaned City standard functional item, in locations meeting, at a 

minimum, the clearance requirement of AMC Chapter 10.64 or in approved locations shown on 

an adopted Downtown Sidewalk Usage Map. Items not strictly complying with minimum 

standards for such City functional items, (e.g., a decorative art bench) may be permitted through 

the public art process in AMC Chapter 2.17. (Ord. 3192 § 91, amended, 11/17/2020; Ord. 3137, 

amended, 2017; Ord. 3028, amended, 08/03/2010; Ord. 2989, amended, 11/01/2009) 

 
13.02.050Encroachment Permits 

 

A. Permits Required for Encroachment; Exemptions. 

1. Permits Required. It shall be unlawful for any person to do any of the following without first 

obtaining a encroachment permit from the Public Works Director: 

a. Erect or cause to be erected any structure, retaining wall, or fence in a public right-of-way, 

public easement, or public property, or 

b. Place or maintain any landscaping materials or any type of fill in, over or upon any dedicated 

public right-of-way, public easement or public property. 

c.  Permits for a small wireless facility are subject to sections AMC Chapter 13.02.300 – 

315. 

2. Specific Exemptions. Certain encroachments are exempt from the permit requirement of 

AMC 13.02.020. Exempt encroachments are those which would have a minor impact on the 

present or planned use of the public right-of-way, public easement or public property and those 

which are expressly exempted herein. The following encroachments are exempt encroachments 

as long as they do not create a vision clearance hazard as defined in AMC 18.68.020: 

https://ashland.municipal.codes/AMC/10.64
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a. Mailboxes and their enclosing structures, 

b. Temporary signs and banners permitted by the Sign Code (AMC 18.96), 

c. Guard/handrails along edges of driveway approaches, walks, stairs, etc. that encroach in 

public right-of-way, and 

d. Lawns, plants and approved street trees encroaching in public right-of-way that do not 

obstruct visibility for pedestrians, bicyclists and motorists. 

3. Additional Exemptions. The Public Works Director may grant additional exemptions as long 

as the encroachment does not create a vision clearance hazard as defined in AMC 18.68.020. 

B. Application and Fee Required. 

1. Any person desiring to locate or maintain an encroachment shall submit an application to the 

Director of Public Works. The application shall include a description of the proposed 

encroachment and a scale drawing illustrating the nature and extent of the proposed 

encroachment and its relationship to adjoining properties. If the applicant is not the owner of the 

property that will be benefitted by the encroachment, the owner of the benefitted property shall 

also sign the application as a co-applicant. The Public Works Director may require an actual 

survey to determine the exact location of any public or private improvements that will be 

encroaching in the right-of-way. 

2. A fee in the amount established by resolution of the City Council shall be paid at the time of 

the application. In the event of permitting wireless communication facilities, the City may 

require advance periodic monetary deposits held by the City on account of the applicant or 

landowner to secure reasonable reimbursement of the City's consultant expenses. 

C. Review of Application. The Public Works Director shall conduct a review of the application 

for an encroachment permit to determine its compliance with the standards in AMC 13.02.060, 

and the Public Works Director shall request comments from affected City departments, utility 

companies and agencies regarding the impact of the proposed encroachment. (Ord. 3040, added, 

11/16/2010; Ord. 3028, amended, 08/03/2010; Ord. 3009, amended, 04/20/2010) 

 
13.02.060Standards and Conditions 

 

The Public Works Director may approve the issuance of an encroachment permit for an 

encroachment where compliance with the following standards provided herein and relevant 

Design Standards for Small Wireless Facilities as set forth by resolution that can be 

demonstrated or specific findings are made that the standard is not applicable. The Public Works 

Director may attach any conditions to the issuance of the permit that are required in any 

applicable planning approvals or reasonably related to ensuring compliance with this section, or 

other applicable City codes. 

A. Standards for Approval. 
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1. Horizontal clearances of at least five (5) feet shall be maintained on all sides of all utilities 

including electrical power, communications, sewer, storm drain, and water. This distance shall 

be measured between proposed encroachments and existing or proposed utility lines, manholes, 

appurtenances, and fixtures, including but not limited to fire hydrants, above ground 

transformers, cabinets, and other structures. Clearances around water meters shall be at least one 

(1) foot behind and two (2) feet from the sides when measured from the outside edges of the box. 

A larger horizontal clearance may be required if utilities mandate larger clearances for specific 

structures; for example, additional clearance may be required in front of electrical cabinets and 

transformers. Requests by utility providers for larger horizontal clearances or additional 

conditions shall be considered for inclusion into the permit. The applicant shall pay for 

relocation of the existing utility lines, manholes, appurtenances, and fixtures if this standard 

cannot be met. 

2. Vertical clearances between utilities and natural landscape materials or structures placed 

below or above those facilities shall be the distance required by the affected utilities. Conditions 

requested by the utility providers shall be considered for inclusion into the permit. 

3. Proposed encroachments, improvements and temporary measures shall not cover, prevent 

access to, or block the flow of water into inlets, basins, ditches, or drainage ways. Grading 

changes shall not otherwise alter the drainage patterns in the right-of-way without written 

approval of a grading and erosions control plan by the Public Works Director. 

4. Sufficient space for off-street parking, loading, and pedestrian travel shall be maintained. The 

encroachment shall not result in a loss of area needed for parking, vehicular maneuvering, or 

pedestrian travel. 

5. It is determined that the requested encroachment is consistent with the current use of the 

public right-of-way, easement or public property. 

B. Conditions. 

1. When the Public Works Director determines that allowing the requested encroachment may 

subject the City to potential liability, a condition of permit issuance shall be the filing with the 

City Risk Manager of a policy of insurance and form of policy by an insurance company licensed 

to do business in the State of Oregon. The policy shall protect the City, its officers, agents, and 

employees, and the abutting property owners, lessees and tenants from any and all claims for 

injury or damage to persons or property that might result from the placing and/or maintenance of 

the permitted encroachment. The policy must not contain a pollutants exclusion clause. The 

amount of the insurance policy shall be at least the limits of public body liability under the 

Oregon Tort Claims Act. The policy shall also contain a provision that the City Risk Manager 

shall be notified at least 30 days prior to any cancellation of such insurance. The permittee shall 

maintain the insurance for the term of the permit issued. Failure to maintain the insurance shall 

result in automatic revocation of the permit. 

2. All work within the public right-of-way, public easement, or public property shall be 

consistent with engineering plans, profiles, specifications, and standards approved by the Public 
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Works Director in accordance with City requirements and relevant Design Standards for 

Small Wireless Facilities as set forth by resolution. 

3. The Public Works Director may place a limit on the time the proposed encroachment may be 

located in or on the right-of-way, public easement or public property. 

4. To ensure that encroachments do not contribute to visual blight or create a safety hazard, 

conditions of permit approval may include a requirement that the encroachment be appropriately 

maintained. 

5. The City may impose a charge for the use of the public right-of-way, public easement or 

public property. (Ord. 3040, added, 11/16/2010) 

 
13.02.070Permit Issuance 

 

A. The Public Works Director may approve, modify and approve, or deny the application for an 

encroachment permit. 

B. Ministerial decisions do not require interpretation or the exercise of policy or legal judgment 

in evaluating approval standards. Ministerial decisions include, but are not limited to, site plan 

approval of building or other specialty permits and final subdivision and planned unit 

development plans where there are no material deviations from the approved preliminary plans. 

Because no discretion is involved, ministerial decisions do not qualify as land use or limited land 

use decisions. The process requires no notice to any party other than the applicant. The Public 

Works Director’s decision is final and not appealable by any party through the normal land use 

process. Ministerial decisions may be appealed as provided in AMC 13.02.04013.02.200. (Ord. 

3040, added, 11/16/2010) 

 

 
13.02.090Revocation of Permits 

 

All right-of-way, easement or public property encroachment permits shall be revocable by the 

City at any time such revocation would be in the public interest. No grant of any permit, 

expenditure of money in reliance thereon, or lapse of time shall give the permittee any right to 

the continued existence of an encroachment or to any damages or claims against the City arising 

from a revocation. 

Any permit issued under this section shall be automatically revoked if the permittee fails comply 

with any conditions of the permit, or fails to begin installation of the allowed encroachment 

within ninety (90) days after issuance of the permit unless an extension is requested prior to the 

expiration of the ninety (90) day period. (Ord. 3040, added, 11/16/2010) 

 
13.02.100Removal of Encroachment 

 

Formatted: Font: Bold

https://ashland.municipal.codes/AMC/13.02.040


Upon revocation, the permittee or any successor permittee shall, at the permittee’s own expense, 

remove the permitted encroachment within thirty (30) days after written notice has been 

provided by the City unless a shorter period is specified in the notice of revocation. 

If the permittee does not remove the encroachment and return the right-of-way, public easement 

or public property area to a condition satisfactory to the Public Works Director, the City shall do 

so and the permittee shall be personally liable to the City for any and all costs of returning the 

right-of-way, public utility easement or public property to a satisfactory condition, including the 

removal of structures and reconstruction of streets and/or pathways. If the permittee fails to pay 

the City for the costs incurred after the City bills permittee, the costs shall be imposed as a lien 

upon the property. Payment of such costs shall not prevent the City from pursuing any other 

remedy available at law or pursuing any other penalty. (Ord. 3040, added, 11/16/2010) 

 
13.02.110Liability 

 
The permittee, and owner of the benefitted property if different than the permittee, shall be liable 

to any person who is injured or otherwise suffers damage by reason of any encroachment 

allowed in accordance with the provisions of this section. Furthermore, the permittee shall be 

liable to the City of Ashland, its officers, agents and employees, for any judgment or expense 

incurred or paid by the City, its officers, agents and employees, by reason of the existence of an 

approved encroachment. (Ord. 3040, added, 11/16/2010) 

 
13.02.130Obligations of the City of Ashland 

 
The exercise of jurisdiction and regulatory control over a public right-of-way by the City is not 

official acceptance of the right-of-way for public access and does not obligate the City to open or 

improve any part of the right-of-way. Upon improvement of any public right-of-way to city 

street standards, the City shall accept by resolution the improvement and maintain and repair 

such improvement to the standard to which it has been improved. For purposes of nuisance-type 

ordinances imposing obligations upon property owners, (e.g. snow removal, weeds and noxious 

vegetation, sidewalk maintenance) the City shall be responsible for compliance with such 

ordinances in public rights-of-way adjacent to or abutting city-owned or controlled real 

property. (Ord. 3040, amended, 11/16/2010) 

 
13.02.200Appeals 

 

The Uniform Administrative Appeals Process outlined in AMC 2.30 shall apply to all protests of 

encroachment permits. Failure to strictly comply with the applicable appeal requirements, 

including but not limited to the required elements for the written notice of appeal, time for filing 

of the notice of appeal, and payment of the applicable appeal fee, shall constitute jurisdictional 

defects resulting in the summary dismissal of the appeal. The Hearing Officer’s decision is final 

and not appealable by any party through any land use process. The Hearing Officer’s decision 

may only be appealed through a writ of review proceeding in Jackson County Circuit Court.  

 

13.02.300   Standards For Small Wireless Facilities In The Rights-Of-Way.  Where 

otherwise not provided in or contrary to this subsection for Wireless Facilities, all other 
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provisions of AMC 13.02 Public Rights of Way remain applicable.  The city will adopt 

additional specific design guidelines periodically for Small Wireless Facilities by resolution 

to remain responsive to changing laws and technology. 

A. If a requirement of any section of this Ordinance is determined to be invalid, illegal, 

or unenforceable, it shall not affect the enforceability of any other provision of this 

Ordinance. Rather, the invalid, illegal, or unenforceable provision shall be modified to the 

extent necessary so that it is valid, legal, and enforceable. 

 

13.02.301  Permitted Use; Application and Fees 

 

(A) Permitted Use. The following uses within the rights-of-way shall be a permitted use,  

subject to compliance with the city’s applicable design standards, administrative review 

only and issuance of a permit as set forth in this Chapter: 

 

(1) Collocation of a small wireless facility; and, 

 

(2) Placement of a new, modified, or replacement pole to be used for collocation of a  

small wireless facility. 

 

(B) Permissions Required. Except as otherwise provided in this Chapter, no person shall  

place any small wireless facility described in Section 3(A) in the rights-of-way,  

without first filing an application for the facility and obtaining a city’s permit, license, or 

agreement. 

 

(C) Application Requirements.  Application requirements and forms are subject to AMC 

13.02.050 (B) and (C).  

 

(D) Routine Maintenance and Replacement. An application shall not be required for: (1)  

routine maintenance; or (2) the replacement of a small wireless facility with another  

small wireless facility that is the same, substantially similar or smaller in size and weight  

and height. The City may require a permit for work within the right of way. Such a  

permit must be issued to the applicant on a non-discriminatory basis upon terms and  

conditions applied to any other person performing similar activities, regardless of  

technology, in the ROW.    

 

(E)  The City shall have the right to employ qualified city staff or third-party RF engineer 

to conduct a random and unannounced test of small wireless facility installations located 

within the City to certify their compliance with all FCC radio-frequency transmission 

power limits as they pertain to exposure of the general public at maximum operating 

power.  The reasonable cost of such tests shall be paid by the Permittee. 

 

(1) In the event that such city or independent tests reveal that any small wireless is 

transmitting RF radiation or is contributing to RF radiation in excess of FCC 

exposure guidelines as they pertain to the general public, the City shall notify the 

Wireless Provider and all residents living within 1500 feet of the small cell 

installation(s) of the violation, and the Wireless Provider shall have forty-eight (48) 



hours to bring the SCF(s) into compliance.  Failure to bring the SCF(s) into 

compliance and the City shall have the right, in addition to recovery costs for 

verifying non-compliance, to require the removal of such installation(s), as the City 

in its sole discretion may determine is in the public interest.   

 

(F) Information Updates. Any amendment to non-material information contained in an  

application shall be submitted in writing to the City within thirty (30) days of the change.  

 

(G) Application Fees. Application fees shall be set by resolution, but in no case shall fees 

exceed the following: 

 

(1) $500 for up to the first five small wireless facilities in the same application, with  

an additional $100 for each small wireless facility beyond five in the same  

application, or fees that are (1) a reasonable approximation of costs, (2) those  

costs themselves are reasonable, and (3) are nondiscriminatory. 

 

(2) $1000 for the installation, modification or replacement of a pole together with 

the collocation of an associated small wireless facility in the rights-of-way that is a  

permitted use in accordance with this Chapter, or fees that are (1) a reasonable  

approximation of costs, (2) those costs themselves are reasonable, and (3) are  

nondiscriminatory.] 

 

13.02.303 Action on Administrative Permit Applications On Wireless Facilities 

 

(A) The City must process all applications on a nondiscriminatory basis and may deny an  

application subject to this Chapter if the proposed small wireless facility or new,  

modified, or replaced pole: 

 

 

(1) Fail to comply with AMC 13.02.060 Standards and Conditions. 

 

(2) Materially and demonstrably interferes with sight lines or clear zones for  

transportation or pedestrians; 

 

(3) Materially fails to comply with the Americans with Disabilities Act or similar 

federal, state, or local laws, standards and regulations regarding pedestrian 

access or movement; 

 

(3)(4) Fails to comply with FCC guidelines regarding Radio Frequency emissions; 

 

(4)(5) Fails to comply with applicable codes, standards and regulations, including 

the City’s design standards; or 

 

(6) Fails to comply with the provisions in this AMC 13.02.300 – 315. 
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(B) Unless the applicable shot clock period is tolled, extended by agreement or the 

processing of the application is delayed due to circumstances beyond the City’s controls, 

the City will act on an application within the applicable shot clock and provide written 

notice to the applicant if the application is denied. The written notice shall state the  

reasons for denial, with reference to specific code provisions, ordinance, application  

instruction or otherwise publicly stated procedures on which the denial was based, and be  

sent to the applicant within five (5) days after the City denies the application or before the  

applicable shot clock expires, whichever occurs first. 

 

(C) Batch Applications.   The city may consider applications for multiple small wireless 

facilities according to common design elements and/or vicinity, as well as other measures to 

promote efficiency.   Furthermore, such applications which includes deployment(s) that fall 

within collocations on existing structures and deployment(s) on new structures shall be 

subject to a 90-day timeframe for approval as opposed to a 60-day timeframe.  

 

13.02.305 Small Wireless Facilities in the ROW; Maximum Height; Other Requirements 

 

(A) Maximum Size of Permitted Use. Any wireless provider that seeks to install, modify, 

or replace facilities on a pole in the rights-of-way that exceeds the height limits 

contained in Section 13.02.010(2)(R), shall be subject to applicable requirements. 

(B) Decorative Poles. Subject to this code and applicable design standards, a wireless 

provider is permitted to collocate on or replace a decorative pole when necessary to 

collocate a small wireless facility; provided that any such replacement pole shall, to 

the extent feasible, replicate the design of the pole being replaced. 

(C) Historic District. Small wireless facilities or poles to support collocation of small 

wireless facilities located in Historic Districts shall be designed to have a similar 

appearance, including coloring and design elements, if technically feasible, of other 

poles in the rights-of-way within 500 feet of the proposed installation. Any such 

design or concealment measures may not be considered part of the small wireless 

facility for purpose of the size restrictions in the definition of small wireless facility. 

(D) Preferred or Disfavored Locations: In accordance with AMC 18.2.1.020, the 

following language establishes preferred and disfavored locations for small cell 

wireless facilities: 

(1) Preferred Locations: Small cell wireless facilities are encouraged to be 

located within areas defined as Commercial, Employment, and Industrial 

within the Base Zones as outlined in AMC 18.2.1.020. 

(A)(2) Disfavored Locations: Small cell wireless facilities should avoid being 

located within Residential areas and within a 1500-foot radius of schools, 

medical facilities, or health facilities. 

13.02.307 Effect of Construction/Work Permit 

(A) Permit Duration.     

 

(1) A permit for construction granted pursuant to this Section shall be valid for a period of 

180 days after issuance unless the City agrees to extend this period for good cause, 

including but not limited to delay caused by the lack of commercial power or 
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communications facilities, or by other events outside of the reasonable control of the 

wireless provider.     

 

(2) The installed facility is subject to applicable relocation requirements, termination  

for material non-compliance after notice and a reasonable opportunity to cure, and  

an applicant’s right to terminate a permit at any time. 

 

13.02.309 Removal, Relocation or Modification of Small Wireless Facility in the ROW 

 

A. Notice.  Notice of removal of encroachment is subject to AMC 13.02.100. 

 

B. Removal or relocation of Facilities. If the City plans a project that would require utilities 

that includes small wireless facilities (together, the “parties”) to remove or relocate 

their facilities that are located within the highway right of way, the city shall notify 

affected parties of the project in writing as soon as is practicable.  The city will 

coordinate with the affected parties to discuss the project’s scope, planning, design 

phase, costs, and schedule to minimize or eliminate costs to the public body and the 

parties.  The city is not required to avoid or minimize costs to the parties in a way that 

materially affects performance of the project. 

 

C. Emergency Removal or Relocation of Facilities. The City retains the right and privilege 

to cut or move any small wireless facility located within the rights-of-way of the City in 

the event of an emergency, as the City may determine to be necessary, appropriate or 

useful in response to any imminent danger to public health, safety, or property. If 

circumstances permit, the City shall notify the wireless provider and provide the 

wireless provider an opportunity to move its own facilities prior to cutting or removing 

a facility and shall notify the wireless provider promptly after cutting or removing a 

small wireless facility. 

 

D. Damage and Repair. The City may require a wireless provider to repair all damage to 

the rights-of-way directly caused by the activities of the wireless provider and return 

the rights-of-way to its functional equivalence before the damage pursuant to the 

competitively neutral, reasonable requirements and specifications. If the wireless 

provider fails to make the repairs within days after written notice, the City may affect 

those repairs and charge the applicable party the actual, documented cost of such 

repairs. 

 

E. Abandonment of Facilities.  Any small wireless facility that is no longer in use shall be 

removed by the Permittee within 30 days of deactivation. 

 

13.02.311 Collocation on City Structures in the ROW 

 

(A)  Collocation on City Structures. Small wireless facilities may be collocated on city 

structures in the rights-of-way pursuant to this Chapter. No person will be permitted an 

exclusive arrangement or an arrangement which excludes otherwise qualified applicants to 



attach to city structures in the rights-of-way. A person who purchases or otherwise 

acquires a City structure is subject to the requirements of this section. 

 

(b)  Make-Ready. The rates, fees, terms and conditions for the make-ready work to 

collocate a small wireless facility on a pole owned or controlled by the City must be 

nondiscriminatory, competitively neutral, reasonable, comply with this Chapter and be 

subject to the following: 

 

(1) The City or any person owning, managing, or controlling the poles owned by the 

City will provide a good faith estimate for any make-ready work reasonably 

necessary to make a specific city pole suitable for attachment of the requested 

small wireless facility, including pole replacement if necessary, within 60 days 

after receipt of a completed request. Make-ready work including any pole 

replacement shall be completed within 60 days of written acceptance of the good 

faith estimate by the applicant. 

 

(2) The City or any person owning, managing, or controlling the poles owned by the 

city shall not require more make-ready work than required to meet applicable 

codes or may be reasonably necessary to avoid interference with other 

attachments on the pole . Fees for make-ready work shall not include costs 

related to pre-existing or prior damage and non-compliance. Fees for makeready 

work including any pole replacement shall not exceed actual and direct costs, or 

the amount charged to others for similar work and shall not include any revenue 

or Contingency based consultant fees or expenses of any kind. 

 

13.02.315  Rates for ROW and Collocation on City Structures in the ROW 

 

(A) The recurring rate for use of the ROW and attachment of small wireless facilities to a 

city structure in the ROW shall be subject to the following requirements: 

 

(1) Annual Rate. A wireless provider authorized to place small wireless facilities and 

any related pole in the rights-of-way will pay to the City compensation for use of 

the rights-of-way and collocation on city structures in the ROW a rate that is 

based on (1) a reasonable approximation of costs, (2) those costs themselves are 

reasonable, and (3) are non-discriminatory. This rate, together with the one-time 

application fees, shall be the total compensation that the wireless provider is 

required to pay the city for the deployment of each small wireless facility in the 

ROW and any associated pole. The FCC’s safe harbor rate is an aggregate 

annual rate not to exceed $270 per small wireless facility.  This fee is subject to 

change 

 

(2) Payment Obligation Upon or After Facility Removal. A wireless provider may 

remove one or more of its small wireless facilities at any time from the rights-of-

way and city structures in the ROW with the required permits. The wireless 

provider will cease owing the City compensation, as of the date of removal, for 

such removed facilities. 



 

 
13.02.900Penalties 

 

Any person who violates any provision of this Chapter is subject to Section 1.08.020 of the 

Ashland Municipal Code. In addition to other legal and equitable remedies available to the City 

of Ashland: 

A. Unless otherwise provided herein, violation of any section of this chapter AMC 13.02 is a 

Class II violation. 

B. A knowing violation of 13.02.040 is punishable of not more than 30 days jail and/or $500 

fine. (Ord. 3137, amended, 2017) 

 

The foregoing ordinance was first read by title only in accordance with Article X,  

Section 2(C) of the City Charter on the _____day of July, 2022,  

and duly PASSED and ADOPTED this _____ day of August, 2022. 

 

_______________________________ 

Melissa Huhtala, City Recorder 

 

SIGNED and APPROVED this         day of August, 2022. 

 

________________________  

Tonya Graham, Mayor 

Reviewed as to form: 

 

_______________________________                                        

Douglas M McGeary, City Attorney 
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RESOLUTUION NO.______ 

 

A RESOLUTION TO ESTABLISH DESIGN STANDARDS FOR 

 AMC CHAPTER 13.02 SMALL WIRELESS FACILITIES IN THE 

RIGHTS-OF-WAY IN THE CITY OF ASHLAND 

 
WHEREAS, the City of Ashland has adopted Chapter 13.02.300 et sec establishing standards for 

small wireless facilities in the Rights-Of-Way to provide for the permitting process and mutual 

obligations of the city and the permittee for placement and operation of small wireless facilities; and 

 

WHERAS, the City recognizes that the City must further balance the benefits from small cell 

infrastructure with its aesthetic impact on the community in order to mitigate or avoid adverse visual 

impacts, encourage the deployment of infrastructure consistent with the surrounding built and natural 

environment, and preserve the City’s historic and environmental resources to the extent feasible; and 

 

WHEREAS, in order to maintain control of accumulative impacts of from various permittees 

utilizing the City’s rights of way for placement and operation of their facilities, the city must adopt 

additional specific design guidelines periodically for Small Wireless Facilities to remain responsive 

to changing laws and technology; and 

 

WHEREAS, such design controls are best established through resolution that allows for a more 

responsive process by which to make prompt and immediate changes to design specifications, 

restrictions and allowances on small wireless facilities given the likely advent of changes in laws and 

technology in this area of telecommunications. 

 

THEREFORE, COMES NOW THE COUNCIL FOR THE CITY OF ASHLAND 

DOES RESOLVE AS FOLLOWS: 

 

Small Wireless Facility Design Standards and Application Requirements For 

City Rights-of-Way 
 

A. Definitions.   Definitions for these design standards are those provided in AMC Chapter 

13.02.300 Standards For Small Wireless Facilities In The Rights-Of-Way. 

B. General Requirements. 

a. In addition to the submittals required in by AMC 18.5.2 Site Design Review and 

Application Submission Requirements 18.4.10.030, the applicant shall submit 

drawn-to-scale depictions of its proposed wireless support structure and all 

associated equipment to be mounted thereon, or to be installed as part of such 

facility, which shall clearly and concisely depict all equipment and the 

measurements of same, in order to determine whether the proposed facility qualifies 

as a small wireless facility as defined under AMC 13.02.010. 
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i. The drawn-to-scale depiction shall include complete calculations for the 

Antenna Facility that, when completed, the installation and equipment will 

meet the physical size limitations necessary to qualify as a small wireless 

facility. 

b. Proposed installations will be compatible with the use and/or character of properties 

located adjacent to or in close proximity to the proposed site and avoid other 

properties situated in a manner that would cause the proposed installation to be 

incompatible with their respective use. 

c. The applicant shall apply mitigation measures to minimize the potential negative 

effects of the proposed facility to the greatest extent reasonably feasible. In 

determining the foregoing, the fact that a less intrusive site, location, or design 

would lead to additional expenses for the applicant, by itself, will not be considered 

a reasonable mitigation effort. 

d. Small Cell Wireless Facilities shall be located, designed, constructed, treated, and 

maintained in accordance with AMC 18.4.10.040 Design Standards to the extent 

that they do not conflict or cannot be read in consistent with provisions of those 

standards provided herein. 

e. The applicant must conduct a thorough alternative site analysis of all potential sites 

that are less intrusive, and include the locations, elevations, and assessment of their 

suitability or unsuitability for addressing the specific wireless coverage needs that 

the applicant intends to address through the new facility installation. 

i. In cases where an applicant asserts that a specific alternative location is not 

an option for a wireless facility due restrictions presented by the City’s 

ordinances or as presented herein, the applicant must present substantive 

evidence of such unavailability. This evidence can take the form of 

communications or any other type of proof that sufficiently verifies the 

claim. 

f. Small cell wireless facilities shall maintain a minimum set-back distance from other 

uses to ensure against Illegally Excessive RF Radiation or Illegally Excessive 

Radiation, while maximizing the separation between the facility and other 

structures or areas of activity. 

i. The set-back distance shall be calculated in a manner that accounts for the 

cumulative effects of multiple small cell wireless facilities within a given 

area, ensuring that the combined electromagnetic radiation levels remain 

within legally permissible limits. 

ii. A licensed engineer must prepare and certify an FCC compliance report for 

the proposed facility's installation, confirming that it will not exceed the 

FCC's permissible radiation limits for the general public. If multiple 

carriers/users install transmitters, the report must consider the anticipated 

exposure from all users and indicate whether the combined exposure levels 

exceed the General Population Exposure Limits or the applicable 

Occupational Exposure Limits. The report must provide the calculation(s) 

used to determine the levels of RF radiation and/or emissions that the 

facility will expose the general public to. 

1. The report cover must specify whether the FCC compliance claims 

rely on the General Population Exposure Limits or the Occupational 

Exposure Limits. If the Occupational Exposure Limits apply, the 
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report must provide a factual basis for the claim. Additionally, the 

minimum distance factor, which is the closest distance a member of 

the public can access the transmitting antennas, measured in feet, 

must be included. 

iii. The set-back distance requirement shall be enforced by the appropriate 

regulatory authority, and compliance shall be verified through site 

inspections and electromagnetic radiation measurements conducted by 

authorized personnel. 

g. When an applicant files an application under this Chapter and intends to claim 

that: (a) they experience a significant gap in personal wireless services within the 

City, (b) their proposed installation is the least intrusive way to address the service 

gap, and/or (c) a denial of the application would constitute an "effective 

prohibition" under Section 47 U.S.C. §332 of the TCA, they must provide a written 

statement along with the application entitled: “Notice of Effective Prohibition 

Conditions”.  In addition, the applicant will substantiate their claim by report 

prepared by an impartial third-party analyst, who is subject to the approval of the 

City, to verify the applicant’s claim.   

i. If a Notice of Effective Prohibition Conditions is issued, the applicant must 

provide substantive evidence to determine: (a) if the alleged conditions exist, 

(b) whether there is a significant gap(s) in a specific wireless carrier's 

personal wireless services within the City, (c) the geographic locations of any 

identified gaps, and (d) the geographic boundaries of the gaps. The purpose 

of this evidence is to assess compliance with AMC 13.02 and whether federal 

law requires granting the application, even if it would otherwise violate 

AMC 13.02, including the design standards stated in the ordinance. 

ii. If an applicant claims a significant gap in its personal wireless services 

within the city, they must conduct or arrange for a drive test to be 

conducted in the specific geographic areas relevant to each frequency at 

which they provide such services. The applicant shall submit the actual drive 

test data obtained during the test in a simple format. The format should 

contain a separate table for each frequency at which the carrier provides 

personal wireless services to its end-use customers. The tables shall include: 

1. the date and time for the test or test, 

2. the location, in longitude and latitude of each point at which signal 

strength was recorded and 

3. each signal strength recorded, measured in DBM, for each 

frequency. 

4. the applicant shall submit drive test maps, depicting the actual signal 

strengths recorded during the actual drive test, for each frequency at 

which the carrier provides personal wireless services to its end-use 

customers. 

a. If an applicant claims that it needs a “minimum” signal 

strength (measured in DBM) to remedy its gap or gaps in 

service, then for each frequency, the applicant shall provide 

three (3) signal strength coverage maps reflecting actual 

signal strengths in three (3) DBM bins, the first being at the 

alleged minimum signal strength, and two (2) additional 
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three (3) DBM bin maps depicting signal strengths 

immediately below the alleged minimum signal strength 

claimed to be required. 

h. To the extent that an applicant claims it is unable to provide sufficient coverage for 

its personal wireless services within the city due to a capacity deficiency or service 

gap, it must submit dropped call and denial of service records. These records shall 

show the number and percentage of instances in which the carrier's customers were 

unable to use their personal wireless services without experiencing an actual loss or 

interruption of service during call initiation, maintenance, and conclusion. 

a.i. Ground-mounted equipment in the right-of-way is discouraged, unless the applicant can 

demonstrate that pole-mounted equipment is not technically feasible, or the electric utility 

requires placement of equipment on the ground (such as an electric meter). If ground 

mounted equipment is necessary, then the applicant shall conceal the equipment in a 

cabinet, in street furniture or with landscaping.  

b.j. Replacement poles, new poles and all antenna equipment shall comply with the 

Americans with Disabilities Act (“ADA”), city construction and sidewalk clearance 

standards and city, state and federal laws and regulations in order to provide a clear and 

safe passage within, through and across the right-of-way. Further, the location of any 

replacement pole, new pole, and/or antenna equipment must comply with applicable 

traffic requirements, not interfere with utility or safety fixtures (e.g., fire hydrants, traffic 

control devices).  

c.k. Replacement poles shall be located as near as feasible to the existing pole. The 

abandoned pole must be removed within ten business days.  

d.l. Any replacement pole shall substantially conform to the material and design of the 

existing pole or adjacent poles located within the contiguous right-of-way unless a 

different design is requested and approved pursuant to Section H. 

e.m. No advertising, branding or other signage is allowed unless lawfully permitted 

and approved by the Public Works Director as a concealment technique or as follows: 

i. Safety signage as required by applicable laws, regulations, and standards; and, 

ii. Identifying information and 24-hour emergency telephone number (such as the 

telephone number for the operator’s network operations center) on wireless 

equipment in an area that is visible.  
f.n. The total volume of multiple antennas on one structure shall not exceed fifteen (15) cubic 

feet, unless additional antenna volume is requested and approved pursuant to Section H.  

g.o. Antennas and antenna equipment shall not be illuminated except as required by 

municipal, federal or state authority, provided this shall not preclude deployment on a 

new or replacement streetlight. 

h.p. Small wireless facilities may not displace any existing street tree or landscape features 

unless in compliance with the Ashland Municipal Code and Land Use Code, and at 

minimum: (a) such displaced street tree or landscaping is replaced with native and/or 

drought-resistant trees, plants or other landscape features approved by the City, and (b) 

the applicant submits and adheres to a landscape maintenance plan or agrees to pay an 

appropriate in-lieu fee for the maintenance costs. 

C. Small Wireless Facilities Attached to Wooden Poles and Non-Wooden Poles with Overhead 

Lines. Small wireless facilities located on wooden utility poles and non-wooden utility poles with 

overhead lines shall conform to the following design criteria unless a deviation is requested and 

approved pursuant to Section H: 



a.  Proposed antenna and related equipment shall meet: 

i. The City’s design standards for small wireless facilities. 

ii. The pole owner requirements; and 

iii. National Electric Safety Code (“NESC”) and National Electric Code (“NEC”) 

standards. 

b. The pole at the proposed location may be replaced with a taller pole or extended for the 

purpose of accommodating a small wireless facility; provided that the replacement or 

extended pole, together with any small wireless facility, does not exceed 50 feet in height 

or 10 percent taller than adjacent poles, whichever is greater. The replacement or 

extended pole height may be increased if required by the pole owner, and such height 

increase is the minimum necessary to provide sufficient separation and/or clearance from 

electrical and wireline facilities. Such replacement poles may either match the 

approximate color and materials of the replaced pole or shall be the standard new pole 

used by the pole owner in the city. 

c. To the extent technically feasible, antennas, equipment enclosures, and all ancillary 

equipment, boxes, and conduit shall match the approximate material and design of the 

surface of the pole or existing equipment on which they are attached, or adjacent poles 

located within the contiguous right-of-way. Near matches may be permitted by the City 

when options are limited by technical feasibility considerations, such as when high-

frequency antennas cannot be placed within an opaque shroud but could be wrapped with 

a tinted film. 

d. Antennas which are mounted on poles shall be mounted as close to the pole as technically 

feasible and allowed by the pole owner. 

e. No antenna shall extend horizontally more than 20 inches past the outermost mounting 

point (where the mounting hardware connects to the antenna), unless additional antenna 

space is requested and approved pursuant to Section H. 

f. Antenna equipment, including but not limited to radios, cables, associated shrouding, 

disconnect boxes, meters, microwaves and conduit, which is mounted on poles shall be 

mounted as close to the pole as technically feasible and allowed by the pole owner. 

g. Antenna equipment for small wireless facilities must be attached to the pole, unless 

otherwise required by the pole owner or permitted to be ground-mounted pursuant to 

subsection (B)(a) above. The equipment must be placed in an enclosure reasonably 

related in size to the intended purpose of the facility.  
h. All cables and wiring shall be covered by conduits and cabinets to the extent that it is 

technically feasible, if allowed by pole owner. The number of conduits shall be 

minimized to the extent technically feasible. 

D. Small Wireless Facilities Attached to Non-Wooden Light Poles and Non-Wooden Utility 

Poles without Overhead Utility Lines. Small wireless facilities attached to existing or 

replacement non-wooden light poles and non-wooden utility poles without overhead lines shall 

conform to the following design criteria unless a deviation is requested and approved pursuant to 

Section H: 

a. External Equipment. The antennas and associated equipment enclosures must be 

camouflaged to appear as an integral part of the pole or be mounted as close to the pole as 

feasible and must be reasonably related in size to the intended purpose of the facility and 

reasonable expansion for future frequencies and/or technologies, not to exceed the 

volumetric requirements described in Section A. If the equipment enclosure(s) is 

mounted on the exterior of the pole, the applicant is encouraged to place the equipment 



enclosure(s) behind any decorations, banners or signs that may be on the pole. Conduit 

and fiber must be fully concealed within the pole. 

b. Concealed Equipment. All equipment (excluding disconnect switches), conduit and 

fiber must be fully concealed within the pole. The antennas must be camouflaged to 

appear as an integral part of the pole or be mounted as close to the pole as feasible.  
c. Replacement Poles. Any replacement pole shall substantially conform to the material 

and design of the existing pole or adjacent poles located within the contiguous right-of-

way unless a different design is requested and approved pursuant to Section H. 

d. Pole Height. The height of any replacement pole may not extend more than 10 feet above 

the height of the existing pole unless such further height increase is required in writing by 

the pole owner. 

E. New Poles. Small wireless facilities may be attached to new poles that are not replacement poles 

under sections C or D, installed by the wireless provider, subject to the following criteria: 

a. Antennas, antenna equipment and associated equipment enclosures (excluding disconnect 

switches), conduit and fiber shall be fully concealed within the structure. If such 

concealment is not technically feasible, or is incompatible with the pole design, then the 

antennas and associated equipment enclosures must be camouflaged to appear as an 

integral part of the structure or mounted as close to the pole as feasible and must be 

reasonably related in size to the intended purpose of the facility, not to exceed the 

volumetric requirements in Section (A)(3).  

b. To the extent technically feasible, all new poles and pole-mounted antennas and 

equipment shall substantially conform to the material and design of adjacent poles 

located within the contiguous right-of-way unless a different design is requested and 

approved pursuant to Section H. 

c. New poles shall be no more than forty (40) feet in height unless additional height is 

requested and approved pursuant to Section H. 

d. Wireless providers shall install small wireless facilities on existing or replacement poles 

instead of installing new poles, unless the wireless provider can document that 

installation on an existing or replacement pole is not technically feasible or otherwise not 

possible (due to a lack of owner authorization, safety considerations, or other reasons 

acceptable to the Public Works Director).  
F. Historic District Requirements. 

a. Small wireless facilities or poles to support collocation of small wireless facilities located 

in Historic Districts shall be designed to remain compatible with the existing integrity of 

the Historic District and shall have a similar appearance, including material and design 

elements, if technically feasible, of other poles in the rights-of-way within 500 feet of the 

proposed installation. Any such design or concealment measures may not be considered 

part of the small wireless facility for purpose of the size restrictions in the definition of 

small wireless facility. 

G. Strand Mounted Equipment. Strand mounted small wireless facilities are permitted, subject to 

the following criteria: 

a. Each strand mounted antenna shall not exceed 3 cubic feet in volume, unless a deviation 

is requested and approved pursuant to Section H. 

b. Only 2 strand mounted antennas are permitted between any two existing poles. 

c. Strand mounted devices shall be placed as close as possible to the nearest pole and in no 

event more than five feet from the pole unless a greater distance is required by the pole 

owner. 



d. No strand mounted device will be located in or above the portion of the roadway open to 

vehicular traffic. 

e. Strand mounted devices must be installed with the minimum excess exterior cabling or 

wires (other than original strand) to meet the technological needs of the facility. 

H. Deviation from Design Standards. 

a. An applicant may obtain a deviation from these design standards if compliance with the 

standard: (a) is not technically feasible; (b) impedes the effective operation of the small 

wireless facility; (c) impairs a desired network performance objective; (d) conflicts with 

pole owner requirements; or (e) otherwise materially inhibits or limits the provision of 

wireless service.  

b. When requests for deviation are sought under subsections (I)(1)(a)-(e), the request must 

be narrowly tailored to minimize deviation from the requirements of these design 

standards, and the Public Works Director must find the applicant’s proposed design 

provides similar aesthetic value when compared to strict compliance with these standards. 

c. Public Works Director may also allow for a deviation from these standards when it finds 

the applicant’s proposed design provides equivalent or superior aesthetic value when 

compared to strict compliance with these standards. 

d. The small wireless facility design approved under this Section H must meet the 

conditions of 47 C.F.R. Sec. 1.6002(l). 

e. Public Works Director will review and may approve a request for deviation to the 

minimum extent required to address the applicant’s needs or facilitate a superior design.  

I. Applications Standards: As is applicable to Action on Administrative Permit Applications 

On Wireless Facilities under AMC 13.02.303: 

a. The city shall have in the case of co-location, 10 days, and in the case of new 

installations 90  days, from the receipt of the application to mail the applicant a 

Notice of Incompleteness by first class mail, and that recites a short and plain 

statement of the relevant defects from the above list giving cause to deny the 

application.  

J. Appeals Rules. As is applicable to Appeals under AMC 3.02.200:  

a. If an application is being reviewed under AMC 13.02.300 to 13.02.315, however, the 

Hearing Officer may reject the application for a special use permit, provided that 

the Hearing Officer makes an additional determination supported by substantial 

evidence that the denial of the application would not result in an Effective 

Prohibition of personal wireless services. 

b. If an applicant asserts an Effective Prohibition claim that: (a) its proposed wireless 

facility or installation is necessary to remedy a significant gap in personal wireless 

services for an explicitly identified wireless carrier, and (b) that its proposed 

installation is the least intrusive means of remedying a specifically identified 

significant gap or gaps, the Hearing Officer shall shall make the following factual 

determinations for ensuring TCA compliance: 

c. Adequate Personal Wireless Services Coverage.  Whether the specific wireless 

carrier has adequate personal wireless services coverage within the geographic 

areas for which the applicant claims a significant gap exists in such coverage. 

i. Significant Gap in Personal Wireless Services of an Identified Carrier. 

Whether the applicant has established, based upon substantive evidence, 

that a specific wireless carrier experiences a significant gap in its personal 

wireless services within the City. 
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1. Factors for consideration are, but not limited to, (a) whether the 

identified wireless carrier that claims of a significant gap in its 

personal wireless services has adequate service in its personal 

wireless services at any frequency being used by the carrier to 

provide personal wireless services to its end-use customers, (b) 

whether any such alleged gap is relatively large or small in 

geographic size, (c) whether the number of the carrier’s customers 

affected by the gap is relatively small or large, (d) whether or not the 

location of the gap is situated on a lightly traveled road, or sparsely 

or densely occupied area, and/or (d) overall, whether the gap is 

relatively insignificant or otherwise relatively de minimis.  A 

significant gap in service is not established solely because the 

carrier's customers are not using the carrier’s most desired 

frequency. 

d. Least Intrusive Means of Remedying Gap(s) in Service. The applicant must prove 

with substantive evidence that their proposed small wireless facility, at a specific site 

and/or portion of the site, and the height of the facility, is the least intrusive solution 

to address any significant gaps. The Hearing Officer will consider all supporting 

and opposing evidence to determine the existence of such gaps. 

i. Factors for consideration are, but not limited to, (a) whether the proposed 

site is the least intrusive location at which a facility to remedy an identified 

significant gap may be located, and the applicant has reasonably established 

a lack of potential alternative less intrusive sites and lack of sites available 

for co-location, (b) whether the specific location on the proposed portion of 

the selected site is the least intrusive portion of the site for the proposed 

installation (c) whether the height proposed for the facility is the minimum 

height actually necessary to remedy an established significant gap in service, 

(d) whether or not a pre-existing structure can be used to camouflage the 

facility and/or its antennas, (e) whether or not, as proposed, the installation 

mitigates adverse impacts to the greatest extent reasonably feasible, through 

the employ of stealth design, screening, use of color, noise mitigation 

measures, etc., and/or (f) overall whether or not there is a feasible 

alternative to remedy the gap through alternative, less intrusive substitute 

installations, such as the installation of multiple shorter installation, instead 

of a single small wireless facility. 

e. If, upon applying the evidentiary standards mentioned in AMC 13.02.200b, the 

Hearing Officer concludes that: 

i.  the applicant has not proven sufficient personal wireless coverage or the 

least intrusive solution to address any gaps, the application may be rejected. 

However, such denial will not be considered an "Effective Prohibition." 

ii. the applicant has proven both the existence of a significant gap in personal 

wireless services and that their proposed installation is the least intrusive 

means to address the gap(s), the application will be granted, irrespective of 

any findings under AMC 13.02.200b, to prevent an Effective Prohibition of 

personal wireless services. 

I.K. If a requirement of any section of this Design Standard is determined to be invalid, 

illegal, or unenforceable, it shall not affect the enforceability of any other provision 

contained herein. Rather, the invalid, illegal, or unenforceable provision shall be modified 

to the extent necessary so that it is valid, legal, and enforceable. 
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