Council Business Meeting

December 19, 2017

Ordinance Amending AMC 4.38 to Conform with the Oregon Department
Title: of Revenue Assessing and Collecting Marijuana Tax Interest and
Penalties
From: Mark Welch Director of Finance

mark.welch@ashland.or.us
|

Summary:
The proposed ordinance amends the Ashland Municipal Code Chapter 4.38 to conform with the

Oregon Department of Revenue Assessing and Collecting Marijuana Tax Interest and Penalties.

Actions, Options, or Potential Motions:

I move to approve second reading, by title only of an ordinance titled, “An Ordinance Amending
AMC 4.38 to Conform with the Oregon Department of Revenue Assessing and Collecting
Marijuana Tax, Interest and Penalties” [with the following modifications...].

Staff Recommendation:
Staff recommends approval of the proposed ordinance on the second reading.

Resource Requirements:
N/A

Policies, Plans and Goals Supported:
N/A

Background and Additional Information:
First reading of this ordinance occurred at the December 5, 2017 business meeting.

In 2016, the City of Ashland adopted, and the voters approved, the Marijuana Tax, Ordinance
3121, codified as AMC 4.38. Under ORS 305.620, the State of Oregon, by and through its
Department of Revenue (DOR), has entered into an intergovernmental agreement with the City
of Ashland to supervise and administer the collection of the City’s local tax, interest and
penalties on sales of marijuana by marijuana retailers authorized under ORS 475B.345.

The manner by which the City of Ashland originally intended to collect interest and penalties it
imposed upon marijuana retailers was modeled after its ordinance that regulates the Ashland
Food and Beverage Tax without considering methods the State of Oregon would use to collect
the same. The DOR requires that the City conform its ordinance to a statewide model that allows
for the Department to lawfully and efficiently collect marijuana taxes, interest and penalties on
behalf of the City of Ashland; and proposes the amendments to AMC 4.38.
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ORDINANCE NO.

AN ORDINANCE AMENDING AMC 4.38 TO CONFORM WITH THE
OREGON DEPARTMENT OF REVENUE ASSESSING AND
COLLECTING MARIJUANA TAX INTEREST AND PENALTIES

Annotated to show deletions-and additions to the code sections being modified. Deletions are
bold Hned-through and additions are bold underlined.

WHEREAS, Atrticle 2. Section 1 of the Ashland City Charter provides:

Powers of the City. The City shall have all powers which the constitutions, statutes, and
common law of the United States and of this State expressly or impliedly grant or allow
municipalities, as fully as though this Charter specifically enumerated each of those powers,
as well as all powers not inconsistent with the foregoing; and, in addition thereto, shall
possess all powers hereinafter specifically granted. All the authority thereof shall have
perpetual succession.

WHEREAS, City of Ashland law enforcement passed a Marijuana Tax ordinance, Ord 3121,
2016, which was codified as Ashland Municipal Code Chapter 4.38; and

WHEREAS, the Department of Revenue has entered into an intergovernmental agreement with
the City of Ashland to collect the City’s taxes and interest and penalties; and

WHEREAS, the manner by which the City of Ashland originally intended to collect interest and
penalties it imposed upon marijuana retailers was modeled after its ordinance that regulates the
Ashland Food and Beverage Tax without considering methods the State of Oregon would use to
collect the same; and

WHEREAS, the DOR requires that the City conform its ordinance to a statewide model that
allows for the Department to lawfully and efficiently collect marijuana taxes and interest and
penalties on behalf of the City of Ashland.

THEREFORE, THE PEOPLE OF THE CITY OF ASHLAND DO ORDAIN AS
FOLLOWS:

SECTION 1. Section 4.38.020 is amended as follows:
Section 4.38.020 Definitions
When not clearly otherwise indicated by the context, the following words and phrases as used in

this chapter shall have the following meanings:
A. “Director” means the Director of Finance for the City of Ashland or his/her designee.
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B. “Gross Taxable Sales” means the total amount received in money, credits, property or other
consideration from sales of marijuana and marijuana-infused products that is subject to the tax
imposed by this chapter.

C. “Marijuana” means all parts of the plant of the Cannabis family Moraceae, whether growing
or not; the resin extracted from any part of the plant; and every compound, manufacture, salt,
derivative, mixture, or preparation of the plant or its resin, as may be defined by Oregon Revised
Statutes as they currently exist or may from time to time be amended. It does not include the
mature stalks of the plant, fiber produced from the stalks, oil or cake made from the seeds of the
plant, any other compound, manufacture, salt, derivative, mixture, or preparation of the mature
stalks (except the resin extracted there from), fiber, oil, or cake, or the sterilized seed of the plant
which is incapable of germination.

D. “Person” means natural person, joint venture, joint stock company, partnership, association,
club, company, corporation, business, trust, organization, or any group or combination acting as
a unit, including the United States of America, the State of Oregon and any political subdivision
thereof, or the manager, lessee, agent, servant, officer or employee of any of them.

E. “Purchase or Sale” means the retail acquisition or furnishing for consideration by any person
of marijuana within the City and does not include the acquisition or furnishing of marijuana by a
grower or processor to a seller.

F. “Retail sale” and “retail selling” means any transfer, exchange, gift or barter of a marijuana
item by any person to a consumer and does not include the transfer or exchange of goods or
services between a grower or processor and a seller. And, does not include the transfer or
exchange of goods or services between a grower or processor and a seller.

G. “Seller” or “Marijuana Retailer” means any person who is required to be licensed or has
been licensed by the Oregon Liquor Control Commission to provide marijuana or marijuana-
infused products to purchasers for money, credit, property or other consideration.

H. “Tax” means either the tax payable by the seller or the aggregate amount of taxes due from a
seller during the period for which the seller is required to report collections under this chapter.

I. “Taxpayer” means any person obligated to account to the Finance Director for taxes collected
or to be collected, or from whom a tax is due, under the terms of this chapter.

SECTION 2. Section 4.38.060 is amended as follows:
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A. Interest shall be added to the overall tax amount due at the same rate established under
ORS 305.220 for each month, or fraction of a month, from the time the return to the
Oregon Department of Revenue was originally required to be filed by the marijuana
retailer to the time of payment.

B. If a marijuana retailer fails to file a return with the Oregon Department of Revenue or
pay the tax as required, a penalty shall be imposed upon the marijuana retailer in the same
manner and amount provided under ORS 314.400.

C. Every penalty imposed, and any interest that accrues, becomes a part of the financial
obligation required to be paid by the marijuana retailer and remitted to the Oregon
Department of Revenue.

D. Taxes, interest and penalties transferred to Ashland by the Oregon Department of
Revenue will be distributed to the City’s General Fund.

E. If at any time a marijuana retailer fails to remit any amount owed in taxes, interest or
penalties, the Oregon Department of Revenue is authorized to enforce collection on behalf
of the City of the owed amount in accordance with ORS 475B.700 to 475B.755, any
agreement between the Oregon Department of Revenue and Ashland under ORS 305.620
and any applicable administrative rules adopted by the Oregon Department of Revenue.

SECTION 3. Section 4.38.070 is deleted as follows:

SECTION 4. Section 4.38.100 is deleted as follows:
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SECTION 5. Savings. Notwithstanding this amendment/repeal, the City ordinances in existence

at the time any criminal or civil enforcement actions were commenced, shall remain valid and in
full force and effect for purposes of all cases filed or commenced during the times said
ordinances(s) or portions thereof were operative. This section simply clarifies the existing
situation that nothing in this Ordinance affects the validity of prosecutions commenced and
continued under the laws in effect at the time the matters were originally filed.

SECTION 6. Severability. The sections, subsections, paragraphs and clauses of this ordinance
are severable. The invalidity of one section, subsection, paragraph, or clause shall not affect the
validity of the remaining sections, subsections, paragraphs and clauses.

SECTION 7. Codification. Provisions of this Ordinance shall be incorporated in the City Code,
and the word “ordinance” may be changed to “code”, “article”, “section”, or another word, and
the sections of this Ordinance may be renumbered or re-lettered, provided however, that any
Whereas clauses and boilerplate provisions, i.e., Sections 5-7 need not be codified, and the City

Recorder is authorized to correct any cross-references and any typographical errors.

The foregoing ordinance was first read by title only in accordance with Article X,
Section 2(C) of the City Charter on the day of , 2017,
and duly PASSED and ADOPTED this day of , 2017.

Melissa Huhtala, City Recorder

SIGNED and APPROVED this ____ day of , 2017.

John Stromberg, Mayor
Reviewed as to form:

David H. Lohman, City Attorney
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