
Council Business Meeting 

 
Page 1 of 3 

 

March 21, 2023 

Agenda Item Union Pacific Railroad Restrictive Covenant amendment request 

From Brandon Goldman Interim Community Development Director 

Contact Brandon.goldman@ashland.or.us 

Item Type Requested by Council  ☐     Update ☒      Request for Direction ☒      Presentation ☐ 

SUMMARY 
Before the Council is a request to modify a 2016 deed restriction (Restrictive Covenant) on the 
Union Pacific Railroad (“UPRR”) rail yard property in Ashland.  After completion of full-site 
remediation to DEQ’s cleanup standards, the proposed revised deed restriction would allow 
subdivision and development of individual parcels upon further remediation in conformance 
with the DEQ risk standards applicable to the proposed actual uses of the parcels and the 
parcel-specific risks posed by the actual contaminants on them.  
  

POLICIES, PLANS & GOALS SUPPORTED 
Comprehensive Plan - Economy Element 

Goal 7.07.03  To ensure that the local economy increases in its health, and diversifies in the number, type, and 

size of businesses consistent with the local social needs, public service capabilities, and the retention of a high 

quality environment. 

 

Policy 1)The City shall zone and designate within the Plan Map sufficient quantity of lands for commercial and 

industrial uses to provide for the employment needs of its residents and a portion of rural residents consistent 

with the population projection for the urban area. 

Policy 4) … the City shall take such actions as are necessary to ensure that economic development can occur in 

a timely and efficient manner… 

 
BACKGROUND AND ADDITIONAL INFORMATION 
In November 1999, the City placed a deed restriction on the Union Pacific Railroad (“UPRR”) rail yard 
property in Ashland. The deed restriction required that the entire property be remediated to DEQ’s 
“Residential” standards before any further development or subdivision could take place, even if the 
subdivided parcels might be used for purposes like asphalt-capped streets, parking areas, or light 
industrial or commercial activities. However, the legal language of the originally recorded restriction 
resulted in years of no progress towards putting the rail yard to beneficial use. The cost of making every 
possible future subdivided parcel meet the strictest Residential remediation standards, regardless of 
potential uses, made the property unmarketable and diminished UPRR’s incentive to undertake 
voluntary full-site cleanup. 
   
In April 2015, UPRR proposed remediation of a limited portion of the site containing most of the high 
concentrations of contaminants, using trucks for transporting outgoing contaminated soil and incoming 
clean fill. City Council members countered with a request that UPRR conduct a full-site remediation 
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using rail cars for taking contaminated soils away. UPRR asked the City to consider relaxing the deed 
restriction. At the January 5, 2016 Council business meeting, Council approved a motion directing staff to 
initiate the planning process to modify the 1999 deed restriction. Another part of the motion directed 
staff to try to get agreement from UPRR to clean up the full site as soon as possible and to use rail cars 
for transporting contaminated soils from the site. Unstated but implicit in the approved motion was the 
necessity of reaching agreement among the City, UPRR, and DEQ on the wording of the modified deed 
restriction. The three parties agreed upon revisions to the prior deed restriction, and it was modified in 
December of 2016 with the following language: 
 

 Parcel 7 is restricted from further development or land division until Grantor obtains a determination from the 

Department of Environmental Quality that the property meets cleanup standards applicable to a single 

residential property. Thereafter, development of or any subdivided parcel cannot occur until Grantor obtains a 

determination from the Department of Environmental Quality that the property meets cleanup standards 

applicable to the use proposed for the subdivided parcel. Grantor will provide written document from the 

Department of Environmental Quality demonstrating compliance with these standards to the City. 

 
Upon review of this amendment, the City, DEQ, and UPRR are concerned that the use of the term “single 
residential property” to clarify the applicable cleanup standards is inconsistent with the intended future 
development of the property. Specifically, the City's E-1 (employment zoning) does not permit single-
family residential uses. The allowable uses in the E-1 zone would include commercial, employment, and 
mixed-use development, or potentially under a future Climate Friendly Area designation, apartment 
uses may be permissible under state rules. In each of these cases, the DEQ cleanup standards for 
“Urban Residential” would allow for such future development. Therefore, staff finds that modifying the 
condition and corresponding restrictive covenant as proposed below would allow for development of 
the property consistent with the comprehensive plan designation for the property. 

 
 Parcel 7 is restricted from further development or land division until Grantor obtains a determination from the 

Department of Environmental Quality that the property meets cleanup standards consistent with the current and 

likely future land use zoning for the property. These land uses correspond with the Department of Environmental 

Quality Urban Residential and/or Occupational exposure scenarios. Thereafter, development of or any 

subdivided parcel cannot occur until Grantor obtains a determination from the Department of Environmental 

Quality that the property meets cleanup standards applicable to the use proposed for the subdivided parcel. This 

covenant will be removed from the property, and/or any subdivided parcel(s), upon the grantor providing the 

City written documentation from the Department of Environmental Quality demonstrating compliance with these 

standards to the City. 

 
Next Steps 
Should the Council authorize staff to seek planning approval to modify the deed restriction to meet 
“Urban Residential” standards, the anticipated next steps towards realization of full-site remediation 
include DEQ approval of a cleanup process.  Specifically, the cleanup process will include UPRR and DEQ 
proceeding with the scheduling of a public meeting and presentation to Council regarding the 
proposed Remediation Plan.  Following a public comment period DEQ will render a decision on the 
proposed remedial actions and enter into a voluntary agreement with UPRR to carry out the cleanup 
workplan.   
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The immediate next step should Council be amenable to modifying the restrictive covenant language 
will be for the City staff to submit to the Planning Commission a request for Major Amendment to modify 
the existing Planning Action (PA-2016-00684) condition of approval concerning the rail yard’s DEQ 
clearance requirement prior to further subdivision or development.  This is the same process that was 
undertaken in 2016 to amend the 1999 Planning Action (PA-99-048) condition of approval relating to the 
original subdivision of the property.   

 
FISCAL IMPACTS 
There are no noteworthy near-term fiscal impacts.  Future development of the railyard site following 
completion of a DEQ approved remediation plan could yield significant economic activity and City tax 
revenues. 

 
STAFF RECOMMENDATION 
Staff recommends the Council direct the Planning Commission to consider an application for 
modification of the prior planning condition, and upon approval of such modification that Staff and 
UPRR execute an amended Restrictive Covenant. 
 
ACTIONS, OPTIONS & POTENTIAL MOTIONS 
I move to direct staff to prepare, file, and seek approval of an application for a Major Amendment to 
replace the condition of approval in PA2016-00684 with the modified condition of approval presented in 
the April 5, 2016, Council Communication and to continue working with Union Pacific Railroad and DEQ to 
achieve remediation of the rail yard site to applicable DEQ standards. 
 
DISCUSSION QUESTIONS 
Does the Council have any questions about the proposed amendment to the restrictive covenant or process 
moving forward? 

 
SUGGESTED NEXT STEPS 
Next steps include scheduling a public hearing before the Planning Commission to amend the condition of 
approval as set forth in planning action PA-2016-00684.  

 

REFERENCES & ATTACHMENTS 
Attachment #1:  UPRR/Jacobs Request for Amendment 03092023 
Attachment #2: 2016 UPRR Restrictive Covenant (existing) 
Attachment #3: DEQ Response To City Comments dated 03102023 
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March 9, 2023 

Ashland City Council 
51 Winburn Way 
Ashland, OR 97520 

Subject:  Modification of Covenant for 
Union Pacific Railroad, Ashland Railyard 

Dear Ashland City Council, 

On behalf of the Union Pacific Railroad Company (UPRR), Jacobs is submitting this request for a hearing before the 
Ashland City Council. The intent of the hearing is to initiate a subsequent Type II public hearing before the Planning 
Commission regarding modification of an existing covenant on the UPRR Ashland railyard property (site), which is 
referenced as Parcel 7 of Partition Plan No. P-32-3000. The existing covenant specifies that the remedial action will 
achieve cleanup standards applicable to a single residential property, which is inconsistent with the current land 
use zoning for the site. Modification of the covenant is necessary for consistency with the current zoning and the 
approved cleanup plan with the Oregon Department of Environmental Quality (ODEQ) for the site. 

UPRR is committed to a cleanup agreement for the site with ODEQ through the Voluntary Cleanup Program (VCP). 
As part of the VCP, a Record of Decision (ROD) for the site was issued by ODEQ in 2001. An updated remediation 
plan was approved by ODEQ in 2022, which represents a cleanup approach that is based on current data and 
updated ODEQ guidance. The 2001 ROD specified that the site would be cleaned up to single-family residential 
standards, which is inconsistent with the current zoning for the property which allows for mixed use commercial 
and high-density urban residential development (i.e., E-1 with residential overlay). 

Due to the potential ambiguity related to the exposure area assumptions used for the single-family residential 
cleanup calculations, the original covenant on the property from 1999 (Condition 9 of PA 99-048) was amended in 
2016 as per PA 2016-00684 to read as follows (with underlining added for emphasis): 

Parcel 7 is restricted from further development or land division until Grantor obtains a determination from 
the Department of Environmental Quality that the property meets cleanup standards applicable to a single 
residential property. Thereafter, development of or any subdivided parcel cannot occur until Grantor 
obtains a determination from the Department of Environmental Quality that the property meets cleanup 
standards applicable to the use proposed for the subdivided parcel. Grantor will provide written document 
from the Department of Environmental Quality demonstrating compliance with these standards to the 
City. 

Because the updated remediation plan is based on current guidance, cleanup levels, and land zoning, an updated 
ROD for the site will be issued by ODEQ before the cleanup can begin. Before the initiation of the process for 
issuing a new ROD can begin, the language of the existing covenant must be amended to be consistent with the 
cleanup approach and the City of Ashland’s current land use zoning. UPRR’s proposed modifications to PA 2016-
00684 are shown below: 

Parcel 7 is restricted from further development or land division until Grantor obtains a determination from 
the Department of Environmental Quality that the property meets cleanup standards consistent with the 
current and likely future land use zoning for the property (i.e., E-1 with residential overlay)applicable to a 
single residential property. These land uses correspond with the Department of Environmental Quality 
Urban Residential and/or Occupational exposure scenarios. Thereafter, development of or any subdivided 
parcel cannot occur until Grantor obtains a determination from the Department of Environmental Quality 
that the property meets cleanup standards applicable to the use proposed for the subdivided parcel. This 
covenant will be removed from the property, and/or any subdivided parcel(s), upon the gGrantor will 
provide providing the City written documentation from the Department of Environmental Quality 
demonstrating compliance with these standards to the City. 

In conclusion, UPRR is requesting the Ashland City Council recommend that the Planning Commission modify the 
existing covenant on the property. Modification of the covenant is necessary before a new ROD for the site can be 
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issued, and the site cleanup can move forward. It is our understanding that the City Manager has added this item 
to the Council’s look-ahead calendar on March 21, 2023, as “Union Pacific - Amendment to Restrictive Covenant 
for Railroad Yard Property”. I am planning to attend the hearing in person, on behalf of UPRR, and will be happy to 
answer any questions pertaining to the amendments needed to the covenant on the property. 

Sincerely, 
Jacobs 

 

Michael Niemet 
Project Manager 
541-602-4760 
michael.niemet@jacobs.com 

 

Electronic copy only: 

John DeJong/Union Pacific Railroad 
Robert Bylsma/Union Pacific Railroad 
Margaret Oscilia/ODEQ 
Jeff Paik/Jacobs 
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