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Council Communication 
December 16, 2014, Business Meeting 
 

 
Direction to staff on how to enforce the Food and Beverage Tax Ordinance  

 
FROM
Dave Kanner, city administrator, dave.kanner@ashland.or.us

:  

 

Responding to a complaint received this past summer, City staff initiated enforcement action against 
vendors of prepared food and beverage at the Tuesday Growers Market for non-payment of food and 
beverage tax.  The vendors who were contacted by the City have not complied with our request that 
they remit taxes owed.  Until recently, the Growers Market did not comply with the City’s request for a 
list of prepared food vendors who have worked at the market this year.  The Growers Market has 
requested that the City not enforce the F&B Tax Ordinance against its vendors until next year.  When 
briefed on this situation at the November 3rd study session, the Council was split evenly between those 
who want to see the ordinance enforced and those who would wait until 2015 to begin enforcement.  
Pursuant to AMC 2.04.030.A(3), the Mayor placed this on the Council’s December 2, 2014, agenda for 
a vote on direction to staff regarding how to enforce the F&B ordinance. However, after taking public 
testimony at that meeting, Council continued deliberation to this meeting. 

SUMMARY 

 

In August of this year, City staff received a complaint that prepared food vendors at the Tuesday 
Growers Market on East Main Street were not paying food and beverage tax as required by Ashland 
Municipal Code, Chapter 4.34.  In response to this complaint, staff sent “secret shoppers” to the 
Market on two separate occasions to purchase prepared food.  Two of the vendors from whom we 
purchased food identified themselves, either through an address on a receipt or by giving one of our 
shoppers a business card.  None of the vendors from whom food was purchased charged food and 
beverage tax.  However, it is the operator who is responsible for paying the tax, not the purchaser, and 
AMC 4.34.040 states, “The amount of tax need not be separately stated from the amount of the food or 
beverage.”  By comparing the names of the businesses to our tax collection records, we determined 
that these vendors had failed to pay F&B tax, in violation of the ordinance. 

BACKGROUND AND POLICY IMPLICATIONS: 

 
(Failure to pay tax, unfortunately, is not an uncommon code violation.  In the past five years, we have 
pursued code enforcement action against 20 operators who have failed to pay F&B tax.) 
 
The City notified the vendors of their duty to pay food and beverage tax.  Neither of them appealed 
that determination as allowed by the Code, although one of them did contact us to inform us that we 
were misinterpreting our code.  Neither of them has paid the taxes owed or made any effort to contact 
the City to establish a payment plan.  On September 22nd, the managers of the Growers Market 
contacted Finance Director Lee Tuneberg to get more information about the Food & Beverage Tax.  At 
that time, he explained that the vendors are not exempt from paying F&B tax by virtue of working 
under the Market’s business license and he requested from them a list of all operators who had sold 
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prepared food at the Market in 2014.  The Market did not respond to this request, but instead sent a 
letter to me dated October 11 (received October 16) requesting that the City defer enforcement of the 
F&B ordinance until 2015.  I responded on October 23rd that I would not consider their request until 
the Market complied with the City’s request for information.  Subsequent to that letter, City Attorney 
Dave Lohman sent the Market a request for their list of prepared food operators.  The Market 
responded with that list on November 12th and again asked that the City defer enforcement of the 
ordinance until 2015.   
 
Meanwhile, I presented this situation to the Council in a study session on November 3rd, at which time 
the Council was evenly split between enforcing the ordinance immediately or deferring enforcement 
until 2015.  Given the lack of clear direction, the Mayor has placed this on the agenda for a vote on 
how to enforce the F&B Ordinance in this situation.  Each of the basic options is discussed below. 
 

If this path is pursued, staff will contact each of the nine operators who sold prepared food and 
beverage at the Tuesday Growers Market this summer to demand payment of taxes from September 5th 
forward.  (September 5th is the date of the enforcement letter sent to two of the operators who sold food 
to our secret shoppers.)  These operators will be asked to estimate their gross receipts from prepared 
food and beverage sales from that point through the end of the Market’s season and remit to us 5% of 
that amount (less the 5% they are entitled to keep for administration costs at their end).  The Finance 
Director can then make a determination as to whether their estimate is reasonable.  This procedure is 
consistent with AMC 4.34.070, “Failure to Collect and Report Tax.”  We would not seek penalties or 
interest from those operators who respond promptly to demand for payment. 

Proceed with enforcement 

 

If this path is pursued, staff will not seek any F&B taxes from Market vendors for 2014 but will, 
presumably with the assistance of Growers Market management, strictly enforce the F&B ordinance 
when the Market reopens in 2015. 

Defer enforcement to 2015 

 

For immediate enforcement : 
Arguments for immediate enforcement vs. deferred enforcement 

• A matter of fairness to fixed-location food and beverage operators who pay their F&B tax.  
Postponing enforcement against only these businesses may be viewed by other operators as 
“playing favorites.” 

• Demonstrates that the City will enforce its ordinances when it learns of violations. 
• Businesses operating in the City are responsible for knowing the rules that apply to those 

businesses.  The City cannot be expected to notify every business of every code provision that 
applies to it. 

• Lack of awareness of a code provision does not excuse non-compliance when it is brought to a 
violator’s attention. More specifically, lack of awareness is generally not accepted as a 
reasonable excuse for non-payment by tax-collection agencies. 

• The Growers Market acknowledged (in writing) to the City that their food vendors are subject 
to F&B Tax when the ordinance first went into effect in 1993. 

• Postponing enforcement perpetuates the corrosive notions that citizens only have to comply 
with code provisions after violations have been brought to their attention or that uneven past 
enforcement precludes current enforcement. 
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For deferred enforcement: 

• These operators have likely not kept records of gross receipts from the Growers Market in 
2014.  Because these businesses may not have records of gross receipts, the amount of tax 
owed will be difficult to determine and, in any event, a minimal amount. 

• Penalizes business owners who may not have been aware of the requirement that they pay F&B 
tax, thus making the code compliance effort punitive rather than corrective. 

• Only two of nine vendors received notice of non-compliance.  It is not fair to seek compliance 
from only two vendors. 

• The particular 2014 food vendors at the Growers Market may not now have financial capability 
to pay the tax as a result of not having been aware until recently of their food and beverage tax 
obligations.  

• Although Growers Market food and beverage operators have not been paying taxes, the City 
has, for some indeterminate period of time, not been enforcing its F&B ordinance with them.  
The City therefore bears some culpability for the current state of affairs. 

• Citizens may view the City as cold-hearted and intransigent. 
 

N/A 
COUNCIL GOALS SUPPORTED: 

 

Either option is likely to result in a very small increase in F&B tax collections.  Staff does not have an 
estimate of what that amount might be. 

FISCAL IMPLICATIONS: 

 

Staff feels that unless there is Council direction to the contrary, it must enforce the City’s Food and 
Beverage Tax Ordinance beginning from the date on which notice was served.  Council is asked to 
specify the course of action it wishes staff to take in this matter 

STAFF RECOMMENDATION AND REQUESTED ACTION: 

 

1.  I move to proceed with enforcement of the Food & Beverage Tax Ordinance against prepared food 
operators at the Tuesday Growers Market as detailed by the City Administrator in his Council 
Communication dated December 2, 2014. 

SUGGESTED MOTION: 

-or- 
2.  I move to defer enforcement of the Food & Beverage Tax Ordinance against prepared food 
operators at the Tuesday Growers Market until 2015. 
 
ATTACHMENTS: 
AMC 4.34, Food and Beverage Tax 
Letters to Rosa & Maria Mexican Restaurant and to Sultan’s Delight, September 5, 2014 
Letter from Lee Tuneberg to Growers Market, September 23, 2014 
Letter from Growers Market to Dave Kanner, October 11, 2014 
Letter from Dave Kanner to Growers Market, October 23, 2014 
Letter from Growers Market to Dave Kanner, November 12, 2014 
Letter from Growers Market to City of Ashland, June 2, 1993 

http://www.ashland.or.us/CodePrint.asp?Branch=True&CodeID=2219�
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