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Council Business Meeting 
September 3, 2019 

Agenda Item 
Approval of Personal Services Contract – Water Quality Temperature Trading 
Program Partnership (2018-21); Phase 2 

From 
Paula C. Brown, PE 
Kaylea Kathol 

Public Works Director 
Public Works Project Manager 

Contact 
paula.brown@ashland.or.us; (541) 552-2411 
kaylea.kathol@ashland.or.us; (541) 552-2419 

 

SUMMARY 

Before the Council is a revised goods and services contract with The Freshwater Trust (TFT) for the first 

stage of the City’s multi-year water quality trading program.  Council approved the initial contract on July 

16, 2019, but staff had not received all of TFT’s recommended changes.  Staff consulted with the City 

Attorney and agreed that the proposed changes generally include minor clarifying language to the City’s 

standard contract and result in a more detailed assessment.  Staff is returning to Council for formal approval 

of the changes. 

This contract is for phase 2 of the Water Quality Temperature Trading Program Partnership (2018-21), 

which will complete the first six years of the overall riparian restoration and shading program consistent 

with the City’s Department of Environmental Quality (DEQ) accepted trading plan, the City will be able to 

use these projects to meet the Clean Water Act temperature compliance obligations associated with running 

the Wastewater Treatment Plant.   

Phase 2 is for a not to exceed amount of $2,605,342. This amount has not changed from the council 

approval at the July 16, 2019 business meeting. 

Contract changes have been reviewed and accepted by the City’s Legal Department. The contract and 

supporting documents are attached in full. Other than minor adjustments, significant changes include the added 

provisions as summarized below: 

Section 2: 

2.1.1  rate adjustments on a biannual basis beginning in July 2021 to account for inflation 

2.3   payment details 

Section 3: 

 3.8   indemnification 

3.9   additional hold harmless and indemnification language.  

3.10   discussion of Force Majeure event. 

3.15  “Confidential Information” definitions 

Section 6 

6.2.4  termination discussion. 

POLICIES, PLANS & GOALS SUPPORTED 

City Council Goals (supported by this project): 

 Goal 1:  Develop current and long-term budgetary resilience -- evaluate revenue streams 

 Goal 3:  Enhance and improve transparency and communication 

- Develop a robust program to engage with Ashland citizens about City priorities and our 

progress on those priorities... 

mailto:paula.brown@ashland.or.us
mailto:kaylea.kathol@ashland.or.us
https://www.ashland.or.us/Agendas.asp?AMID=7332&Display=Minutes
https://www.ashland.or.us/Agendas.asp?AMID=7332&Display=Minutes
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 Maintain Essential Services - wastewater 

 Continue to leverage resources to develop and/or enhance Value Services 

Department Goals: 

 Maintain existing infrastructure to meet regulatory requirements and minimize life-cycle costs 

 Deliver timely life cycle capital improvement projects 

 Maintain and improve infrastructure that enhances the economic vitality of the community 

 Evaluate all city infrastructure regarding planning management and financial resources 

PREVIOUS COUNCIL ACTION 

This project represents priorities within the Council approved 2012 Comprehensive Sewer Master Plan 

Update. The Riparian Restoration/Shading project has been approved to meet anticipated temperature 

compliance needs at the wastewater treatment plant since 2010.  This project is included in the 20-year 

Capital Improvements Program (CIP) adopted by Council on April 2, 2019. 

At the September 4, 2018 business meeting the City Council approved a personal services contract with The 

Freshwater Trust (TFT) for professional services to develop and begin implementation of a water quality 

trading program for temperature compliance for the Wastewater Treatment Plant. This contract was only for 

phase 1, which included the initial program design architecture of the overall riparian restoration and 

shading program.  Phase 1 was approved for a not to exceed amount of $130,988. 

At the February 6, 2018 business meeting, the City Council approved revisions to the City’s Clean Water 

State Revolving Fund (CWSRF) agreement.  The new loan is for $4,829,000, which will fund a significant 

portion of the Riparian Restoration / Shading compliance program ($2,000,000). 

BACKGROUND AND ADDITIONAL INFORMATION 

Staff advertised the request for qualifications-based proposals on September 11, 2017.  One proposal was 

received on May 15, 2018 from TFT and after staff review and recommendations, Council awarded the 

initial phase on September 4, 2018.   

The Water Quality Trading Program is one of several capital projects included in the 2012 Comprehensive 

Sanitary Sewer Master Plan (Keller Associates) that will be needed in order to meet anticipated regulatory 

temperature limits stemming from the Clean Water Act. 

A Water Quality Trading Plan was developed for the City under a previous contract with TFT.  Ashland’s 

Trading Plan was accepted by the DEQ on March 9, 2018, as being consistent with Oregon’s Water Quality 

Trading Rule.  As part of renewal of its National Pollution Discharge Elimination System (NPDES) permit 

(anticipated in 2020), the already approved Trading Plan will be incorporated into the City’s NPDES permit. 

Ashland’s trading program—which will be implemented according to the DEQ approved Trading Plan—

will focus on implementing riparian re-vegetation projects to generate shade “credits” (specifically, 

kilocalories of blocked solar load, measured in the same units as the City’s temperature permit limits).  

Once implemented, the City will able to count these credits against its anticipated upcoming temperature 

obligation, and thus achieve compliance with the Clean Water Act.  The Trading Plan will be a reference 

document for the contract with TFT. 

FISCAL IMPACTS 

The Riparian Restoration/Shading (water quality temperature credit) project included $4,000,000 in the 20-

year CIP.  Funding in the amount of $1,065,000 was included in the 2019-21 BN Wastewater Fund, and it is 

anticipated that a total of $2,725,000 will be expended over the six-year projection.  All dollars in the CIP 

are shown as current year (2019) and will be adjusted during each biennium to reflect increases in 

construction costs.   
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This particular contract with TFT is unique as unlike typical construction projects, there are no “concrete” 

bid items.  Costs are based on consultant personnel costs (e.g., recruitment, project management and 

oversight, and monitoring), unique lease agreements with private landowners who agree to host trading 

projects on their streamside land, third party plant material costs, third party verification costs (which are 

required for project shade benefits to be considered “compliance grade” credits by DEQ), subconsultant 

planting and stewardship costs, and other factors, all of which will not remain static during a six-year 

project time period. In short, projects must be recruited, prepped, implemented, maintained, monitored and 

verified for a 20-year period.  Because of the non-traditional nature of this program, it is staff’s intent to 

report to Council on the project status each biennium which will include; work completed, work anticipated 

during the next biennium, the remaining costs and impacts due to inflationary requirements.   It is 

anticipated there would be change order(s) to adjust for inflation but as stated by TFT, there are “hopes to 

deliver the program for less than the estimated total but proposes to establish contractual not to exceed 

amounts associated with the more conservative estimate.” 

Phase 2 is structured to allow TFT the time to secure and implement all needed trading sites.  All other 

remaining program costs (e.g., remaining maintenance, monitoring and verification costs at all of the sites) 

will be included in the final phase of the project at a later date.  Expenditures on this project to date are 

$108,799.  Prior expenditures for the riparian restoration included $23,985 to TFT to analyze the water 

quality trading benefits and policy support for the City (2011-27).  

STAFF RECOMMENDATION 

Staff recommends Council move approval of a goods and services contract with The Freshwater Trust to 

execute the Water Quality Temperature Trading Program Partnership, Phase 2 in the amount not to exceed  

$2,605,342 with a provision for an annual CPI-U rate increase.  Phase 2 includes the first six years of the 

overall riparian restoration and shading program which will include the majority of the planting and plant 

establishment period for the Water Quality Temperature Trading Program.   

ACTIONS, OPTIONS & POTENTIAL MOTIONS 

Council has the option to approve this contract or refer staff back for renegotiation or a new request for 

proposals. Potential motions include: 

1. I move to approve the execution of a revised personal services contract with The Freshwater Trust for 

the Water Quality Temperature Trading Program Partnership; Phase 2. 

2. I move to direct staff to renegotiate terms with The Freshwater Trust for the Water Quality 

Temperature Trading Program Partnership.  

3. I move to direct staff to develop a new solicitation for the Water Quality Temperature Trading 

Program Partnership. 

REFERENCES & ATTACHMENTS: 

Attachment 1: Goods and Services Contract between the City and The Freshwater Trust 

Attachment 2: Supporting Documents for Goods and Services Contract 

City Council staff report for July 16, 2019 

https://www.ashland.or.us/SIB/files/071619_TFT_WQ_Trading_Contract_Approval_CCFinal.pdf
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GOODS & SERVICES AGREEMENT 

 

 

This Goods and Services Agreement (hereinafter “Agreement”) is entered into by and between the City of 

Ashland, an Oregon municipal corporation (hereinafter "City") and The Freshwater Trust, an Oregon nonprofit 

corporation ("hereinafter “Provider"), for Water Quality Temperature Trading Program Partnership (2018-21); 

Phase 2. 

1. PROVIDER'S OBLIGATIONS 

1.1 Provide Water Quality Temperature Trading Program Partnership (2018-21); Phase 2 (six-year program 

period) as set forth in the Scope of Work (Exhibit A). The Scope of Work and other "SUPPORTING 

DOCUMENTS" are attached hereto and, by this reference, incorporated herein. Provider expressly 

acknowledges that time is of the essence of any completion date set forth in the SUPPORTING 

DOCUMENTS, and that no waiver or extension of such deadline may be authorized except in the same 

manner as herein provided for authority to exceed the maximum compensation. The goods and services 

defined and described in the Scope of Work shall hereinafter be collectively referred to as “Work.” 

 

1.2 Provider shall obtain and maintain during the term of this Agreement and until City's final acceptance 

of all Work received hereunder, a policy or policies of liability insurance including commercial general 

liability insurance with a combined single limit, or the equivalent, of not less than $2,000,000 (two 

million dollars) per occurrence for Bodily Injury and Property Damage. 

1.2.1 The insurance required in this Article shall include the following coverages: 

 Comprehensive General or Commercial General Liability, including personal injury, 

contractual liability, and products/completed operations coverage; and 

 Automobile Liability. 

1.2.2 Each policy of such insurance shall be on an "occurrence" and not a "claims made" form, and 

shall: 

 Name as additional insured "the City of Ashland, Oregon, its officers, agents and 

employees" with respect to claims arising out of the provision of Work under this 

Agreement; 

 Apply to each named and additional named insured as though a separate policy had been 

issued to each, provided that the policy limits shall not be increased thereby; 

 Apply as primary coverage for each additional named insured except to the extent that two 

or more such policies are intended to "layer" coverage and, taken together, they provide 

total coverage from the first dollar of liability; 

 Provider shall immediately notify the City of any change in insurance coverage 

 Provider shall supply an endorsement naming the City, its officers, employees and agents 

as additional insureds by the Effective Date of this Agreement; and 

 Be evidenced by a certificate or certificates of such insurance approved by the City.

 

 

 

 

 
20 East Main Street 

Ashland, Oregon 97520 

Telephone: 541/488-5587 

Fax: 541/488-6006 

PROVIDER: The Freshwater Trust 

PROVIDER’S CONTACT: Tim Wigington 

ADDRESS:  700 SW Taylor Street, Suite 200 

Portland, OR 97205 

PHONE: 503-222-9091 x 41 
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1.3 All subject employers working under this Agreement are either employers that will comply with  ORS 

656.017 or employers that are exempt under ORS 656.126. As evidence of the insurance required by 

this Agreement, the Provider shall furnish an acceptable insurance certificate prior to commencing any 

Work under this Agreement. 

 

1.4 Provider agrees that no person shall, on the grounds of race, color, religion, creed, sex, marital status, 

familial status or domestic partnership, national origin, age, mental or physical disability, sexual 

orientation, gender identity or source of income, suffer discrimination in the performance of this 

Agreement when employed by Provider. Provider agrees to comply with all applicable requirements of 

federal and state civil rights and rehabilitation statutes, rules and regulations. Further, Provider agrees 

not to discriminate against a disadvantaged business enterprise, minority-owned business, woman-owned 

business, a business that a service-disabled veteran owns or an emerging small business enterprise 

certified under ORS 200.055, in awarding subcontracts as required by ORS 279A.110. 

 

1.5 In all solicitations either by competitive bidding or negotiation made by Provider for work to be 

performed under a subcontract, including procurements of materials or leases of equipment, each 

potential subcontractor or supplier shall be notified by the Providers of the Provider’s obligations under 

this Agreement and Title VI of the Civil Rights Act of 1964 and other federal nondiscrimination laws. 

 

2. CITY'S OBLIGATIONS 

2.1 City shall pay Provider the sum of $2,605,342.00 (the “Contact Sum”) as provided herein as full 

compensation for the Work as specified in the SUPPORTING DOCUMENTS. 

 

2.1.1. Provider will adjust its rates on a biannual basis beginning in July 2021 to account for inflation. 

These rate adjustments will be based on the Consumer Price Index-All Urban Consumers (CPI-U) for 

the West Region. There will be no decrease in Provider’s rates in the case of disinflation.  

 

2.1.2. If inflation will cause Provider’s total compensation and reimbursement under this Agreement to 

exceed the Contract Sum, Provider will provide notice to the City of necessary adjustments to the 

Contract.  The City will negotiate a Change Order or Scope of Work adjustment to provide appropriate 

compensation. 

 

2.2 Except as provided in Section 2.1, in no event shall Provider's total of all compensation and 

reimbursement under this Agreement exceed the Contract Sum of $2,605,342.00 without express, 

written approval from the City official whose signature appears below, or such official's successor in 

office. Provider expressly acknowledges that no other person has authority to order or authorize 

additional Work which would cause this maximum sum to be exceeded and that any authorization from 

the responsible official must be in writing. Provider further acknowledges that any Work delivered or 

expenses incurred without authorization as provided herein is done at Provider's own risk and as a 

volunteer without expectation of compensation or reimbursement. 

 

2.3 Provider will invoice the City for Work performed according to the rates listed in Exhibit C, which may 

be adjusted according to Section 2.1.1, and for direct and subcontract costs incurred. The City shall pay 

all invoices within sixty (60) calendar days of the date of any invoice from Provider. Provider shall not 

submit more than one (1) invoice to the City in any thirty (30) day period.  

 

3. GENERAL PROVISIONS 

3.1 This is a non-exclusive Agreement. City is not obligated to procure any specific amount of Work from 

Provider and is free to procure similar types of goods and services from other providers in its sole 

discretion. 
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3.2 Provider is an independent contractor and not an employee or agent of the City for any purpose. 

 

3.3 Provider is not entitled to, and expressly waives all claims to City benefits such as health and disability 

insurance, paid leave, and retirement. 

 

3.4 This Agreement embodies the full and complete understanding of the parties respecting the subject 

matter hereof. It supersedes all prior agreements, negotiations, and representations between the parties, 

whether written or oral. 

 

3.5 This Agreement may be amended only by written instrument executed with the same formalities as this 

Agreement. 

 

3.6 The following laws of the State of Oregon are hereby incorporated by reference into this Agreement: 

ORS 279B.220, 279B.230 and 279B.235. 

 

3.7 This Agreement shall be governed by the laws of the State of Oregon without regard to conflict of laws 

principles. Exclusive venue for litigation of any action arising under this Agreement shall be in the 

Circuit Court of the State of Oregon for Jackson County unless exclusive jurisdiction is in federal court, 

in which case exclusive venue shall be in the federal district court for the district of Oregon. Each party 

expressly waives any and all rights to maintain an action under this Agreement in any other venue, and 

expressly consents that, upon motion of the other party, any case may be dismissed or its venue 

transferred, as appropriate, so as to effectuate this choice of venue. 

 

3.8 To the fullest extent provided by law, Provider shall defend, save, hold harmless and indemnify the City 

and its officers, employees and agents from and against any and all claims, suits, actions, losses, 

damages, liabilities, costs, and expenses of any nature resulting from, arising out of, or relating to the 

activities of Provider or its officers, employees, contractors, or agents under this Agreement. Nothing 

herein shall be construed to obligate Provider to indemnify the City against any claims, suits, actions, 

losses, damages, liabilities, costs, and expenses of any nature attributable to the City’s sole negligence 

or willful conduct.  

 

3.9 To the fullest extend provided by law, including but not limited to the Oregon Tort Claims Act, the City 

shall defend, save, hold harmless and indemnify Provider and its officers, employees and agents from 

and against any and all claims, suits, actions, losses, damages, liabilities, costs, and expenses of any 

nature resulting from, arising out of, or relating to the activities of the City or its officers, employees, 

contractors, or agents under this Agreement. Nothing herein shall be construed to obligate the City to 

indemnify Provider against any claims, suits, actions, losses, damages, liabilities, costs, and expenses 

of any nature attributable to Provider’s sole negligence or willful conduct.  

 

3.10 Neither party to this Agreement shall hold the other responsible for damages or delay in performance 

 caused by acts of God, strikes, lockouts, accidents, or other events beyond the control of the other or the 

 other’s officers, employees or agents (collectively, Force Majeure). If a Force Majeure event occurs 

 that causes or may cause delay or nonperformance, Provider shall, within 30 days, notify the City in 

 writing of the cause, anticipated duration or the delay or non-performance, and the measures that have 

 been or will be taken to end or minimize the delay or non-performance. Provider shall not be liable for 

 the loss of Thermal Credits caused by a Force Majeure event beyond the continued performance of Work 

 to the degree practicable, and such schedule will be extended for a period reasonably equivalent to the 

 time lost because of the Force Majeure event. The decision to extend any deadline because of a Force 

 Majeure event shall be determined by Provider in its reasonable discretion, and Provider will cooperate 
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 in good faith with City when determining if such an extension is necessary. 

 

3.11 If any provision of this Agreement is found by a court of competent jurisdiction to be unenforceable, 

such provision shall not affect the other provisions, but such unenforceable provision shall be deemed  

modified to the extent necessary to render it enforceable, preserving to the fullest extent permitted the 

intent of Provider and the City set forth in this Agreement. 

 

3.12 Deliveries will be F.O.B destination. Provider shall pay all transportation and handling charges for the 

 Goods. Provider is responsible and liable for loss or damage until final inspection and acceptance of the 

 Goods by the City.  Provider remains liable for latent defects, fraud, and warranties. 

 

3.13 The City may inspect and test the Goods. The City may reject non-conforming Goods and require 

 Provider to correct them without charge or deliver them at a reduced price, as negotiated. If Provider 

 does not cure any defects within a reasonable time, the City may reject the Goods and cancel this 

 Agreement in whole or in part. This paragraph does not affect or limit the City’s rights, including its 

 rights under the Uniform Commercial Code, ORS Chapter 72 (UCC). 

 

3.14 Provider represents and warrants that the Goods are new, current, and fully warranted by the 

 manufacturer. Delivered Goods will comply with SUPPORTING DOCUMENTS and be free from 

 defects in labor, material and manufacture. Provider shall transfer all warranties to the City. TFT makes 

no other representation and grants no other warranties, express or implied, and specifically disclaims all 

representations and warranties of any type not set forth in this agreement.   

 

3.15 For purposes of this Agreement “Confidential Information” shall include, but is not limited to (i) 

 information concerning the Disclosing Party’s business methods and practices, personnel, customers, 

 prospective partners, customers, and suppliers; (ii) information concerning inventions, processes, 

 methods, products, know-how, patents, patent applications, intellectual property, and other proprietary 

 rights; (iii) specifications, drawings, models, samples, tools, computer programs, technical information, 

 presentations, and related materials; and (iv) all prepared notes, documents and materials which reflect, 

 interpret, evaluate, include or are derived from Confidential Information. The City and Provider 

 have shared and will continue to share Confidential Information.  The City is subject to public disclosure 

 requirements of ORS 192.410 to 192.505. Confidential Information may only be shared when required 

 to comply with Oregon law and in accordance with the following process: 

 

3.15.1 In the event the City receives a request for any Confidential Information under Oregon law, 

the City shall provide Provider with written notice of the request within two (2) business days of the 

receipt of the request.    

 

3.15.2 If Provider does not object to the disclosure of the requested Confidential Information within 

ten (10) business days of receiving the notice, the City may disclose the Confidential Information 

without reservation or condition and without any liability to Provider.  

 

3.15.3 If Provider objects to the disclosure of the requested Confidential Information within ten (10) 

business days of receiving the notice, the City shall assert a trade secret exemption and shall not disclose 

any information subject to the exemption.  
 

4. SUPPORTING DOCUMENTS 

4.1 The following documents are, by this reference, expressly incorporated into this Agreement and are 

collectively referred to in this Agreement as the "SUPPORTING DOCUMENTS:" 
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A. The City of Ashland Water Quality Trading Plan and DEQ acceptance letter 

B. Provider's complete written Proposed Second Scope of Work for the City of Ashland for “Water 

Quality Temperature Trading Program – Phase II” dated July 29, 2019. 

C. Provider’s 2019-2020 Billing Rate Sheet 

D. Provider’s complete written Proposed Scope of Work for the City of Ashland for “Water Quality 

Temperature Trading Program Partnership” Phase I dated August 21, 2018 

 

4.2  This Agreement and the SUPPORTING DOCUMENTS shall be construed to be mutually 

complimentary and supplementary wherever possible. In the event of a conflict which cannot be so 

resolved, the provisions of this Agreement itself shall control over any conflicting provisions in any of 

the SUPPORTING DOCUMENTS. In the event of conflict between provisions of two of the 

SUPPORTING DOCUMENTS, the several supporting documents shall be given precedence in the order 

listed in Subsection 4.1. above. 

 

5. REMEDIES 

5.1 In the event Provider is in default of this Agreement, City may, at its option, pursue any or all of the 

remedies available to it under this Agreement and at law or in equity, including, but not limited to: 

5.1.1 Termination of this Agreement 

5.1.2 Withholding all monies due for the Work that Provider has failed to deliver within any scheduled 

completion dates or any Work that have been delivered inadequately or defectively; 

5.1.3 Initiation of an action or proceeding for damages, specific performance, or declaratory or 

injunctive relief; 

5.1.4 These remedies are cumulative to the extent the remedies are not inconsistent, and City may pursue 

any remedy or remedies singly, collectively, successively or in any order whatsoever. 

5.2 In no event shall City be liable to Provider for any expenses related to termination of this Agreement or 

for anticipated profits. If previous amounts paid to Provider exceed the amount due, Provider shall pay 

immediately any excess to City upon written demand provided. 

5.3 The remedies available under this Agreement shall be in addition to and not a limitation of remedies 

otherwise available by law. 

5.4 The Parties waives claims for consequential damages arising out of or relating to this Agreement.  

  

6. TERM AND TERMINATION 

6.1 Term 

This Agreement shall be effective from the date of execution on behalf of the City as set forth below 

(the “Effective Date”), and shall continue in full force and effect until June 30, 2025, unless sooner 

terminated as provided in Subsection 6.2. 

 

6.2 Termination 

6.2.1 The City and Provider may terminate this Agreement by mutual agreement at any time. 

6.2.2 The City may, upon not less than one hundred and eighty (180) days’ prior written notice, terminate 

this Agreement for any reason deemed appropriate in its sole discretion. 

6.2.3 Either party may terminate this Agreement, with cause, by not less than fourteen (14) days’ prior 

written notice if the cause is not cured within that fourteen (14) day period after written notice. 

Such termination is in addition to and not in lieu of any other remedy at law or equity. 

6.2.4 Provider may terminate this Agreement if the Work is stopped for a period of ninety (90) 

consecutive days through no act or fault of Provider or a Subcontractor, Sub-subcontractor or their 

agents or employees or other persons or entities performing portions of the Work under direct or 

indirect contract with Provider, for any of the following reasons: 

(a) Issuance of an order of a court or other public authority having jurisdiction that requires all 
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Work to be stopped; 

(b) An act of government, such as a declaration of national emergency that requires all Work to 

be stopped; or 

(c) Because the City has not made a payment within the time provided in this Agreement.  

6.3 If this Agreement is terminated under Section 6.2, Provider may recover from the City payment for Work 

performed and any costs incurred by reason of such termination. 

 

7. NOTICE 

Whenever notice is required or permitted to be given under this Agreement, such notice shall be given in 

writing to the other party by personal delivery, by sending via a reputable commercial overnight courier, or 

by mailing using registered or certified United States mail, return receipt requested, postage prepaid, to the 

address set forth below: 

 

If to the City: 

City of Ashland 

Attn: Public Works Director  

20 E. Main Street 

Ashland, Oregon 97520 

Phone: (541) 488-5587 

 

With a copy to: 

City of Ashland 

Legal Department  

20 E. Main Street 

Ashland, OR 97520 

Phone: (541) 488-5350 

 

If to Provider: 

The Freshwater Trust 

Attn: Operations Director   

700 SW Taylor Suite 200  

Portland, OR 97205 

 

 

8. WAIVER OF BREACH 

One or more waivers or failures to object by either party to the other’s breach of any provision, term, condition, 

or covenant contained in this Agreement shall not be construed as a waiver of any subsequent breach, whether 

or not of the same nature. 

 

9. PROVIDER’S COMPLIANCE WITH TAX LAWS 

9.1 Provider represents and warrants to the City that: 

9.1.1 Provider shall, throughout the term of this Agreement, including any extensions hereof, comply 

with: 

(i) All tax laws of the State of Oregon, including but not limited to ORS 305.620 and ORS 

chapters 316, 317, and 318; 

(ii) Any tax provisions imposed by a political subdivision of the State of Oregon applicable to 

Provider; and 

(iii) Any rules, regulations, charter provisions, or ordinances that implement or enforce any of 

the foregoing tax laws or provisions. 
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9.1.2 Provider, for a period of no fewer than six (6) calendar years preceding the Effective Date of this 

Agreement,  has faithfully complied with: 

(i) All tax laws of the State of Oregon, including but not limited to ORS 305.620 and ORS 

chapters 316, 317, and 318; 

(ii) Any tax provisions imposed by a political subdivision of the State of Oregon applicable to 

Provider; and 

(iii) Any rules, regulations, charter provisions, or ordinances that implement or enforce any of 

the foregoing tax laws or provisions. 

 

9.2 Provider’s failure to comply with the tax laws of the State of Oregon and all applicable tax laws of any 

political subdivision of the State of Oregon shall constitute a material breach of this Agreement. Further, 

any violation of Provider’s warranty, as set forth in this Article 9, shall constitute a material breach of this 

Agreement. Any  material  breach  of  this  Agreement  shall  entitle  the  City  to terminate this 

Agreement and to seek damages and any other relief available under this Agreement, at law, or in equity. 

 
 

IN WITNESS WHEREOF the parties have caused this Agreement to be signed in their respective names 

by their duly authorized representatives as of the dates set forth below. 
 

CITY OF ASHLAND: 

 

By:    

City Administrator 

THE FRESHWATER TRUST (PROVIDER): 

 

By:     

Signature 

 

 
  

Printed Name Printed Name 
 

 

Date Title 
 

 

Date 
 

Purchase Order No.   (W-9 is to be submitted with this signed Agreement) 
 

 

 

APPROVED AS TO FORM: 
 

 

 

Assistant City Attorney 
 

 

Date



 

 































































Water Quality Temperature Trading Program – Phase II 

Second Scope of Work for the City of Ashland 

July 29, 2019  

Introduction:  
The City of Ashland (the City) selected The Freshwater Trust (TFT) as its partner to develop and implement a 
water quality trading (WQT) program for temperature compliance with the Clean Water Act. The City’s Water 
Quality Trading Plan, which has been accepted by the Oregon Department of Environmental Quality (DEQ) as 
consistent with Oregon’s Water Quality Trading Rule, will focus on implementing riparian revegetation projects 
to generate credits (Thermal Credits1) to satisfy the City’s expected upcoming temperature obligation (Full WQT 
Program). Originally, TFT anticipated that this program would consist of three contract phases: 1) program 
design (Phase I), 2) research/demonstration project implementation (Phase II), and 3) full program 
implementation (Phase III). After working through Phase I activities, and in consideration of new information 
learned during this period, TFT and the City have adjusted their approach for later phases.  

As part of its Phase I deliverables, TFT projected an overall program cost for the City’s Full WQT Program, which 
the City estimates will require approximately 130 million Thermal Credits. This total covers the entire projected 
25-year program period (all credits have a 20-year compliance lifetime and TFT projects a 5-year implementation 
(planting and plant establishment) window, which results in a 25-year program). To align with the City’s capital 
improvement project (CIP) planning process, the City requested that TFT break this total into three periods: (1) 
the first six program years, which aligns with the City’s Public Works CIP “capital” planning phase and where the 
majority of State Revolving Fund (SRF) loan-eligible capital expenses will be incurred; (2) the remaining fourteen 
years of the City’s 20-year capital planning period; and (3) the five anticipated program years that will fall 
outside of the City’s 20-year capital planning period.  

TFT projected a total program cost for the Full WQT Program of $4,584,962 (2019 $), with $2,605,342 in the first 
6-year program period, $1,717,006 in the next 14-year period, and $262,614 over the final 5-year period. This 
second scope of work covers the first 6-year period, which will afford the City and TFT an opportunity to assess 
progress and actual costs incurred prior to initiating the second 14-year period. In addition, because this scope 
covers the full anticipated implementation window, it will not force TFT to arbitrarily estimate what projects will 
be implemented when. Through use of its prioritization and optimization tools, TFT hopes to deliver the 

1 Each Thermal Credit individually represents one (1) negative kilocalorie per day (kcal/day) of thermal input. Thermal 
Credits shall be calculated using protocols accepted by DEQ. All Thermal Credits generated under this Second Scope of 
Work shall become the property of the City. 



program for less than the estimated total, but proposes to establish contractual not to exceed amounts 
associated with the more conservative estimate.  

Phase 2: Riparian Research Project Implementation  
Up to 6 years after commencement of Phase 2 

A. WQT project site recruitment, implementation, stewardship & credit cycle: 

1. Site recruitment: TFT will select, recruit, and secure site protection agreements from private
landowners within the Bear Creek watershed. TFT shall execute contractual agreements with
landowners conveying interests in real property to TFT, or otherwise protecting the real property from
uses incompatible with the generation and maintenance of Thermal Credits, for a term no less than
twenty (20) years from the date of certification of the Thermal Credits generated on the landowner’s
property. In doing so, TFT will pursue projects that produce comparatively cost-effective credits, and
that align with the City’s desire to keep projects as close to the City as possible. TFT will closely
coordinate with the City to stay aligned on priorities, understanding that the City’s ability to approve
projects on City-owned lands will be an important variable in determining how many projects can be
implemented within or close to City limits.

2. Site implementation, stewardship & credit cycle management: TFT will prep and implement riparian
restoration activities on privately owned sites consistent with the Trading Plan, calculate Thermal
Credits, and ensure all proper credit cycle documentation is completed. TFT will perform monitoring
and stewardship activities, including plant establishment, on these sites through program year six (6).
TFT will also support the City in implementing and stewarding WQT projects on City-owned land. TFT
will undertake all of these activities in a way that maximizes SRF funding reimbursement.

Task Estimate: $2,605,342 

B. Stakeholder outreach: Buy-in from local partners and landowners is key to program success. TFT will 
coordinate with the City to identify key stakeholders, communicate with those stakeholders, and develop 
and implement a coordinated outreach strategy for the program.  
Task Estimate: $24,700 (160 hours).   

C. Permit support: TFT will provide technical support to the City for its permit discussions with DEQ. Potential 
activities include amendments/adjustments to the Trading Plan, proper reference and incorporation of 
trading detail into the City’s NPDES permit, compliance schedule development and justification, and 
incorporation of pre-permit trading sites into post-permit compliance sites.  
Task Estimate: $37,275 (285 hours). 

Deliverables:  

1. TFT will recruit, implement, and steward all necessary private land credit projects in the Bear Creek
watershed. TFT will implement and manage all mutually agreed aspects of City-owned sites. Volume,
timing and location of project sites will be dependent on the number of City-owned sites that move
forward and landowner interest. TFT will ensure that all credit project sites have been secured and
implemented by the end of Phase 2.

2. Outreach strategy summary.



3. As needed permit support.

Phase 2 Not-to-Exceed Amount: $2,667,317. This total includes: 
• $2,605,342 for all WQT project expenses over the first six program years
• $24,700 for stakeholder outreach
• $37,275 for permit support

Suggested Meetings: 
• The exact meeting schedule will be determined after contracting, but TFT proposes participation in an

in-person kickoff with the City at the beginning of this Scope of Work.
• The Trust expects to lead conference calls and in-person meetings with the City as needed to adequately

resource this innovative and complex partnership.

Anticipated Timeline: 

Program 
Year Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 

Quarters 1 2 3 4 1 2 3 4 1 2 3 4 1 2 3 4 1 2 3 4 1 2 3 4 

Task A 

Task B 

Task C 

Conclusion:  
TFT has proposed this Scope of Work based on its deep experience developing temperature credit trading 
programs for Clean Water Act compliance in Oregon, and in particular in the Rogue River Basin. At the 
conclusion of this Scope, all project sites will have been implemented.  

Contact for next steps: 
TFT looks forward to working with the City. Please direct questions, comments and additions to: 

Tim Wigington 
Attorney & Finance Director 
503‐222‐9091 x41 
tim@thefreshwatertrust.org 

Eugene Wier 
Habitat Restoration Project Manager 
541-708-0934 
541-227-9858 
eugene@thefreshwatertrust.org 



2019-2020 Billing Rate Sheet 

Senior Directors $175 per hour 

Directors $145 per hour 

Policy Specialist* $135 per hour 

Project Manager $125 per hour 

Ecosystem Services Analyst $115 per hour 

GIS Analyst $105 per hour 

Monitoring/Field Staff $90 per hour 

Communications/Design $80 per hour 

Field Technician $70 per hour 

Invoice/Administration $60 per hour 

*While some of The Freshwater Trust’s policy specialists are licensed attorneys, The
Freshwater Trust only provides policy analysis and not legal advice to its clients. 
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