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Council Communication
Ordinance Relating to Public Nudity

Meeting Date: December 15, 2009 Primary Staff Contact: Richard Appicello 
Department: Legal E-Mail: appicelr@ashland.or.us
Secondary Dept.: Legal Secondary Contact: Megan Thornton
Approval: Martha Bennett Estimated Time: 15 minutes

Question:
Should the Council approve Second Reading of an ordinance entitled: “An Ordinance Amending 
Ashland Municipal Code 10.44.012 and 10.44.020, Relating to Public Nudity and Penalties?

Staff Recommendation:
Staff recommends Council approve Second Reading and adoption of the ordinance.

Background:
Legal staff has investigated the issue and recommends the following amendments to clarify the 
ordinance:

1. Additional recitals to address constitutional limitations.
2. Additional text to address constitutional limitations.
3. Additional recitals to address the purpose to prevent harm.
4. Language restored regarding privacy envelope.
5. Violation level reduced to Class B. (maximum $360 fine).

 Additional Whereas clauses are added to identify sensitivity to constitutional limitations:

Whereas, Article I, Section 8 of the Oregon Constitution provides: 

No law shall be passed restraining the free expression of opinion, or restricting the right to speak, 
write, or print freely on any subject whatever, but every person shall be responsible for the abuse 
of this right; and

Whereas, the Oregon Supreme Court has held that the protections afforded free expression under 
Article I, Section 8 of the Oregon Constitution are greater than the protections afforded under the U.S. 
Constitution; and 

Whereas, the City Council fully acknowledges that under Oregon law, the determination of whether 
conduct is protected by Article I, Section 8, is determined on a case by case basis and it is not the 
intention of the City to interfere with constitutionally protected expression; and 

 A new sentence is added in the body of Section 10.44.012 to address constitutional limitations, 
including the fact that such inquiry is made on a case by case basis (language adapted from 
Portland park regulations):
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Nothing in this Chapter shall be construed to prohibit any act protected under the circumstances by the 
federal or state constitution.

 Additional WHEREAS clauses are added to identify harm necessitating the regulation:

Whereas, following publicity concerning the City’s existing geographically-limited ban on public 
nudity, a public school in Ashland was targeted by an individual who deliberately circled the school in 
a state of undress, causing public annoyance, inconvenience and alarm; and 

Whereas, victims of sexual abuse, especially children, are particularly sensitive to conduct of a sexual 
nature, including unexpected public nudity, and such conduct is only exacerbated if it occurs in or 
around areas considered ‘safe areas’, like schools; and 

Whereas, given the total number of elementary, middle and high schools within the City of Ashland, 
and given the number of pedestrian and bicycle routes to and from such schools, the only practical 
regulation to prevent such harm is a city-wide ban on public nudity within the City limits; and 

Whereas, the ordinance reflects that the ban on public nudity is not intended to reach constitutionally 
protected expressive activities and individuals desiring to engage in protected expression involving 
nudity are encouraged to coordinate with responsible public officials so as to avoid harm to 
participants and citizens alike; and 

[Background material is available in City Administration]

 The language previously shown as proposed to be deleted concerning establishing a privacy 
envelope on your own property is restored. 

 The penalty proposed is reduced to Class B violation ($360 maximum fine) as opposed to Class 
A ($720 maximum fine). The Council may also want to consider making the first offense a
different class of offense: [e.g. Class C violation ($180.00 maximum fine) or Class D Violation 
($90.00 maximum fine)].

The following council communication material is unchanged from the November 17, 2009 Agenda 
Packet:

On November 3, 2009 the City Council conducted First Reading of an ordinance drafted by Councilor 
David Chapman. The Ordinance was read in full at the meeting consistent with the City Charter and 
Second reading was set over to this meeting: The ordinance as read, consists of two sections:

SECTION 1. AMC 10.44.012 [Public Nudity] is hereby amended to read as follows:

10.44.012 Public Nudity.0000

It is unlawful for any person to intentionally expose his or her genitalia while on public 
property in the C-1-D (Downtown Commercial) zone or in a public park in view of a public 
space. This provision is not intended to apply to a person who is prepubescent or who has taken 
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steps to create an envelope of privacy upon their own property and the nudity occurs within that 
envelope.

SECTION 2. AMC 10.44.020 [Penalties] is hereby amended to read as follows:

10.44.020 Penalties.

Any person violating any section within this chapter shall be guilty of a misdemeanor as set 
forth in Section 1.08.010 with the exception of Public Nudity which shall be an infraction 
as set forth in Section 1.08.020.

The motion included review by legal staff. The ordinance attached is ready for second reading if the 
Council desires to proceed.  However, legal staff would recommend continuance of the second reading 
and consideration of the following revisions and discussion items, at a minimum:

10.44.012 Public Nudity.0000

It is unlawful for any person eight years of age or older to intentionally expose his or her genitalia 
while on public property in the C-1-D (Downtown Commercial) zone or in a public park while in 
a public place or a place visible from a public place. This provision is not intended to apply to 
family changing areas a person who is prepubescent or who has taken steps to create an envelope 
of privacy upon their own property and the nudity occurs within that envelope.

10.44.012 Penalties.

Subject to limitations of the Ashland City Charter, any Any person violating any section within 
this chapter shall be guilty of a misdemeanor as set forth in Section 1.08.010. a Class A violation 
as that class is defined under Oregon law and AMC 1.08.020.

The reason for the suggested changes are as follows:

 The change to “eight years old or older” replaces the exception for “prepubescent” because it is 
more definitive and easier, and less embarrassing, to prove.

 The phrase “in a public place or visible from a public place” replaces “in view of a public 
space” because public place is a commonly used regulatory term and public space is more often 
used in the land use and planning context.

 An exception for “family changing areas” was added to address changing rooms such as at the 
swimming pool after reviewing the language with the Parks Director.

 The change to the penalty provision reflects the fact that the other offenses in Chapter 10.44 are
also appropriately violations, and the language used here is similar to language used for a 
recent “tire chain” offense created by Council.

In addition, the Council might want to consider a disclaimer or purpose statement that the ordinance 
does not intend to impact first amendment rights. (Staff is still considering this idea) One of the 
members of the public proposed the following text:  This provision is not intended to abrogate, or in 
any way limit, any person’s right to exercise that person’s protected free expression as provided under 
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the Oregon Constitution. Councilor Chapman also mentioned that under Oregon case law, the 
question of whether free expression is implicated is a case by case inquiry – so language may not be 
necessary. Council could add a WHEREAS clause, a purpose section or other section incorporating 
the idea that we do not intend to limit free expression and that the inquiry is case by case s or we could 
include a discussion of this in some legislative findings to be adopted by Council. Including such 
language in the body of ordinance may be viewed as a large loophole, so care must be exercised. It 
may be helpful to recite in the Whereas clauses the law as Councilor Chapman described and then add 
in the ordinance a suggestion that those seeking to exercise their first amendment rights in a manner 
which involves public nudity, provide a courtesy notification to the police to avoid any disruption of 
their expressive activities.  In addition, the Council could note that possession of a parade permit, for 
example, would be prima facie evidence that any nudity is tied to protected expression. 

Finally, the Council might want to consider designating City owned property for recreational nudity 
opportunities (using care to avoid creation of a private nuisance) as well as an area where nudity in 
conjunction with protected expression would be presumed (such as protests at the location of the City
Council Chambers – although this might involve adding visual shielding to the fence on the adjacent 
field owned by the Ashland School District). 

Related City Policies:
Ashland City Charter Article X, Ordinance Adoption Procedures

Council Options:
(1) Read changes (if any) and move to approve Second Reading and adoption of the ordinance.
(2) Make changes to proposed ordinance by motion.

Potential Motions:
Staff: Conduct Second Reading (Title only) and read changed sections (if any) in full.
Council: Move to approve Second Reading of the ordinance, with changes as read and approve 
adoption of the Ordinance.

Attachments:
Ordinance as read at Council Meeting on November 3, 2009
Ordinance with revisions as proposed on November 17, 2009 w/ December 15, 2009 modifications.


