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December 5, 2023 

Agenda Item Right of Way Vacation – Fern Street  

From Scott Fleury PE Public Works Director 

Contact Scott.fleury@ashland.or.us  

Item Type Requested by Council  ☐     Update ☐      Request for Direction ☒      Presentation ☐ 

 
SUMMARY 
Before the Council is a request to initiate the vacation of a portion of the public right of way. The right of way in 
question is a portion of Fern Street between South Mountain Avenue and Elkader Street. This is a un-improved 
non maintained right of way that basically provides for driveway access to adjacent lots on Fern Street.  
 

 
 

POLICIES, PLANS & GOALS SUPPORTED 
City Council: 

  4. Evaluate real property and facility assets to strategically support city mission and goals. 
 

PREVIOUS COUNCIL ACTION 
No previous action on this item, but Council has taken numerous actions in the past regarding vacating public 
right of way. The last action occurred in in 2018 with the vacation of a portion of Terrace Street (Staff Report).   
 

BACKGROUND AND ADDITIONAL INFORMATION 
The City of Ashland was approached by an adjacent property owner on Fern Street about the City 
initiating the vacation of the unimproved and non-maintained section. City Management informed the 

mailto:Scott.fleury@ashland.or.us
https://www.ashland.or.us/SIB/files/112018_Vacation_of_a_Public_ROW-Terrace_Street_FINAL.pdf
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resident the City could move forward with the process to vacate the right of way through initiation by the 
City Council as allowed by Oregon Revised Statute (ORS) 271.130, reference below.  
 
271.130 Vacation on city governing body’s own motion; appeal.  
(1) The city governing body may initiate vacation proceedings authorized by ORS 271.080 and make such 
vacation without a petition or consent of property owners. Notice shall be given as provided by ORS 271.110, 
but such vacation shall not be made before the date set for hearing, nor if the owners of a majority of the 
area affected, computed on the basis provided in ORS 271.080, object in writing thereto, nor shall any street 
area be vacated without the consent of the owners of the abutting property if the vacation will substantially 
affect the market value of such property, unless the city governing body provides for paying damages. 
Provision for paying such damages may be made by a local assessment, or in such other manner as the city 
charter may provide.  
(2) Two or more streets, alleys, avenues and boulevards, or parts thereof, may be joined in one proceeding, 
provided they intersect or are adjacent and parallel to each other. 
(3) No ordinance for the vacation of all or part of a plat shall be passed by the governing body until the city 
recording officer has filed in the office of the city recording officer or indorsed on the petition for such 
vacation a certificate showing that all city liens and all taxes have been paid on the lands covered by the plat 
or portion thereof to be vacated. 
(4) Any property owner affected by the order of vacation or the order awarding damages or benefits in such 
vacation proceedings may appeal to the circuit court of the county where such city is situated in the manner 
provided by the city charter. If the charter does not provide for such appeal, the appeal shall be taken within 
the time and in substantially the manner provided for taking an appeal from justice court in civil cases. 
[Amended by 1995 c.658 §101] 
 

Staff informed the property owner of requirements for vacating city right of way which include public 
hearings at the Planning Commission and City Council along with development of the appropriate legal 
descriptions and easement overlays for access management to the adjoining properties. 
 

The specific requirements for right of way vacations are detailed in Ashland Municipal Code (AMC) 
Chapter 4.18 and Oregon Revised Statute (ORS) 271.080 thru 271.230.  
 

Public Works performed an initial assessment to determine if a right of way vacation would be in the 
public interest. The current grade does not allow for an appropriate street connection between Elkader 
Street and Mountain Avenue and there are no public utilities in the unimproved section of Fern Street.  
 

Generally, the request upon review by the Planning Commission in development of the recommendation 
to vacate for the City Council is to provide for a pedestrian access easement that would connect Elkader 
Street to Mountain Avenue across the right of way to be vacated. This easement would be 10’ in width and 
align with the centerline of the road currently.  
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Right of Way Vacation Requirements: 
In order to appropriately process a right of way vacation certain state and local codes must be addressed. The 
Oregon Revised Statues (ORS) and City of Ashland Municipal Code detail the requirements to vacate City 
property: 
 
4.18.010 Purpose 
The purpose of this Chapter is to establish the procedure for processing requests for the vacation of public 
rights-of-way and places, and to require petitioners for vacation to deposit with the City Recorder a fee 
sufficient to cover the cost of publication, posting and other anticipated expenses as authorized by ORS 271.080, 
et seq. 
 

4.18.020 Application 
Any person interested in filing a petition for the vacation of all or part of any street, alley, or other public place, 
shall submit such petition in the form prescribed by the City Engineer pursuant to ORS 271.080, and upon filing of 
the petition shall deposit with the City Recorder a filing fee established by resolution of the City Council. (Ord. 
2654, 1991; Ord. 2742, 1994) 
 This is not required if the Council initiates the vacation process as allowed by ORS.  
 

4.18.030 Review by Planning Commission 
Upon receipt of the petition, the same shall be referred to the City Engineer for a determination of whether it 
contains the requested number of sworn signatures. The City Engineer shall return any petition not meeting the 
requirements of ORS 271.080, together with the filing fee to the petitioner. If the City Engineer determines that the 
petition is sufficient, it shall be referred to the City Planning Commission for its review and recommendation to 
the City Council. The Planning Commission shall submit its report to the City Council within sixty (60) days of 
receipt. Upon receipt of the report by the Commission, or if no report is received from the Commission upon the 
expiration of sixty (60) days, the City Manager shall set the matter for public hearing as set forth in ORS 271.100, et 
seq. 
 

 This meeting will need to be scheduled in the future to allow for the Planning Commission to make a 
recommendation to the City Council regarding the vacation.  

 

4.18.040 Public Hearings 
Public hearings shall be held as set forth in ORS 271.120, at which time the petitioner and all affected parties shall 
be afforded an opportunity to present their views either orally or in writing. The report of the Planning 
Commission, if any, shall be made a part of the record. 
 

 This will be done if Council initiates the vacation process as a formal ordinance and maps of survey will 
be completed.  
 

4.18.050 Action By Council 
The City Council, after due consideration of testimony by affected parties, and the report of the Planning 
Commission may approve, reject, or modify the area proposed for vacation which in its sole judgment is 
deemed in the public interest. (Ord. 2164 §1, 1982) 

http://www.codepublishing.com/OR/ORS/271.080
http://www.codepublishing.com/OR/ORS/271.080
http://www.codepublishing.com/OR/ORS/271.080
http://www.codepublishing.com/OR/ORS/271.100
http://www.codepublishing.com/OR/ORS/271.120
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If approved by Council, the property owner will be required to finalize the map of survey showing the public utility 
easement if needed; have new property deeds created that describe new property boundary for the tax lot and 
have all documents recorded at the County. The City Recorder will have the ordinance approving the Right of 
Way Vacation recorder at the County. If not approved by Council, there is no further action by staff or property 
owner and the right of way will remain in place.  
 

FISCAL IMPACTS 
The only resource requirements were/are associated with staff time to bring the vacation forward through the 
Planning Commission and City Council. The owners will be responsible for the development of new property 
deeds and recording the applicable documents with the County. If the property is vacated, it will become private 
and assessable for property taxes as part of the individual tax lots the right of way is vacated to.  
 

STAFF RECOMMENDATION 
Staff recommends approval of the right of way vacation ordinance. 
 
ACTIONS, OPTIONS & POTENTIAL MOTIONS 
I move to begin the process to vacate a portion of the public right of way on Fern Street as allowed by ORS 
271.130 and then follow Ashland Municipal Code 14.18. 
 

I move to take no action on the matter. 
 

REFERENCES & ATTACHMENTS 
Attachment #1: Partition Plat P-29-2018 

 






